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OVERSIGHT OF THE FEDERAL
COMMUNICATIONS COMMISSION

TUESDAY, JULY 10, 2012

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMUNICATIONS AND TECHNOLOGY,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to call, at 10:20 a.m., in room
2123 of the Rayburn House Office Building, Hon. Greg Walden
(chairman of the subcommittee) presiding.

Members present: Representatives Walden, Terry, Stearns,
Shimkus, Bono Mack, Rogers, Blackburn, Bass, Gingrey, Scalise,
Latta, Guthrie, Kinzinger, Barton, Upton (ex officio), Eshoo, Mar-
key, Doyle, Matsui, Barrow, Christensen, DeGette, Schakowsky,
Dingell (ex officio), Sand Waxman (ex officio).

Staff present: Gary Andres, Staff Director; Ray Baum, Senior
Policy Advisor/Director of Coalitions; Neil Fried, Chief Counsel,
Communications and Technology; Debbee Keller, Press Secretary;
Alexa Marrero, Communications Director; Gib Mullan, Chief Coun-
sel, Commerce, Manufacturing, and Trade; David Redl, Counsel,
Communications and Technology; Charlotte Savercool, Executive
Assistant; Lyn Walker, Coordinator, Admin/Human Resources;
Daniel Tyrrell, Counsel, Oversight and Investigations; Shawn
Chang, Democratic Senior Counsel; Margaret McCarthy, Demo-
cratic Professional Staff Member; Roger Sherman, Democratic
Chief Counsel; David Strickland, FCC Detailee, Counsel; and Kara
van Stralen, Democratic Special Assistant.

OPENING STATEMENT OF HON. GREG WALDEN, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF OREGON

Mr. WALDEN. Good morning. I want to welcome a fully con-
stituted Federal Communications Commission to our subcommittee
today, and I extend a special greeting to the newest Commissioners
Rosenworcel and Pai. We are delighted to have you both here. You
will find that the members of this subcommittee take their work
seriously and are fully observant of the activities at the Federal
Communications Commission, observant of the changes in the
audio, video and data marketplaces, and the need to keep the
Internet free from government control, foreign or domestic. We do
our research, and we complete our work.

I want to congratulate Commissioner McDowell for his fine re-
marks in Rome in June. You, more than anyone I know, have con-
sistently and forcefully stood up for a free and open Internet. Our
subcommittee has heeded your message and, thanks to the leader-
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ship of Representative Mary Bono Mack, provided the House with
a bipartisan resolution calling on our negotiators at the World Con-
ference on International Telecommunications, WCIT, to maintain
the multi-stakeholder approach to Internet governance.

And while I know Chairman Genachowski sometimes has less
than laudatory comments regarding our work to free up spectrum
through incentive auctions and fulfill the call of the 9/11 Commis-
sion by finally approving legislation to pay for and build out that
interoperable public safety network, know that we are keenly inter-
ested in making sure that the FCC and the NTIA fulfill the intent
of the legislation. Further, if either agency has questions about the
intent of the law or identifies problems with it, the subcommittee
expects to hear the specific concerns immediately. We also continue
to examine how Federal agencies might use spectrum more effi-
ciently so that we can put more in the hands of commercial pro-
viders while simultaneously helping the government do its work
better. I anticipate that Representatives Guthrie and Matsui, who
Ranking Member Eshoo and I have appointed to lead a working
group on this issue, may have questions for you in regards to gov-
ernment spectrum.

You need to know that I-and a majority of this subcommittee,
and indeed a majority of the House, remain deeply committed to
the cause of improving transparency and accountability at the Fed-
eral Communications Commission. Too often the public has had to
turn to the courts to prove procedural wrongs at the Commission,
wasting taxpayer resources and leaving the impression with some
that the Commission considers itself above due process. I commend
the current chairman, however, for the thoughtful reforms that he
has instituted, but these are but a bare minimum with no guar-
antee that a less thoughtful chairman in the future would follow
a similar path.

Finally, our subcommittee is very interested in making sure com-
petitive market forces driven by empowered consumers are allowed
to work in a way that spurs new technology, innovation and cre-
ation of American jobs. The Federal Communications Commission
is an important player in that effort, and should not abuse its
power to achieve outcomes it lacks statutory authority to accom-
plish on its own.

Again, thank you for your service. Thank you for coming before
our subcommittee.

[The prepared statement of Mr. Walden follows:]
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Opening Statement of the Honorable Greg Walden
Subcommittee on Communications and Technology
Hearing on “Oversight of the Federal Communications Commission”
July 10, 2012
(As Prepared for Delivery)

1 welcome a fully constituted FCC to our subcommittee today, and I extend a special
greeting to the newest Commissioners Rosenworcel and Pai. You will find that the members
of this subcommittee take their work seriously and are fully observant of the activities at the
FCC, the changes in the audio, video and data marketplaces, and the need to keep the
Internet free from government control—foreign or domestic. We do our research, and we
complete our work.

1 want to congratulate Commissioner McDowell for his fine remarks in Rome in June. You,
more than anyone I know, have consistently and forcefully stood up for a free and open
Internet. Qur subcommittee has heeded your message and, thanks to the leadership of Rep.
Mary Bono Mack, provided the House with a bipartisan resolution calling on our negotiators
at the World Conference on International Telecommunications to maintain the multi-
stakeholder approach to Internet governance.

While I know Chairman Genachowski sometimes has less than laudatory comments
regarding our work to free up spectrum through incentive auctions and fulfill the call of the
9/11 Commission by finally approving legislation to pay for, and build out, an interoperable
public safety network, know that we are keenly interested in making sure that the FCC and
the NTIA fulfill the intent of the legisiation. Further, if either agency has questions about the
intent of the law or identifies problems with it, the subcommittee expects to hear the
specific concerns immediately. We also continue to examine how federal agencies might use
spectrum more efficiently so that we can put more in the hands of commercial providers
while simultaneously helping the government do its work better, I anticipate that
Representatives Guthrie and Matsui, who Ranking Member Eshoo and I have appointed to
lead a working group on this issue, may have questions for you in this regard.

You need to know that I—and a majority of this subcommittee, and indeed a majority of the
House—remain deeply committed to the cause of improving transparency and accountability
at the FCC. Too often the public has had to turn to the courts to prove procedural wrongs at
the Commission, wasting taxpayer resources and leaving the impression with some that the
Commission considers itself above due process. I commend the current chairman for the
thoughtful reforms he has instituted, but these are but a bare minimum with no guarantee
that a less thoughtful chairman in the future would follow a similar path.

Finally, our subcommittee Is very interested in making sure competitive market forces,
driven by empowered consumers, are ailowed to work in a way that spurs new technology,
innovation and creation of American jobs. The FCC is an important player in this effort, and
should not abuse its power to achieve outcomes it lacks statutory authority to accomplish
on its own.

Again, thank you for your service and for coming before our subcommittee.

##EH
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Mr. WALDEN. With that, I would yield to Mr. Terry.

OPENING STATEMENT OF HON. LEE TERRY, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF NEBRASKA

Mr. TERRY. Thank you, Mr. Chairman, and I recognize the need
to bring any and all available spectrum online as soon as possible.
It is absolutely necessary in order to meet our growing demand.

The Commission should make finalizing near-term opportunities
like 4 megahertz of spectrum and the AWS—4 or 2 gigahertz band
and the broadcast incentive auctions top priority.

I have concerns about the regression analysis contained in the
recent high-cost order with admitted inaccuracies in the data sets
used, lawsuits filed and implementation beginning this past Sun-
day. I worry that what started out as an honest effort to modernize
and create an efficient fund has developed into a situation in which
rural America could in fact see declining service quality and higher
prices.

I understand that the FCC has opened a proceeding seeking com-
ment on contribution reform, and I am eager to hear where our
witnesses stand on how contribution should be assessed, what serv-
ices and service providers should contribute, and most importantly,
what they understand their current authority is when making such
assessments.

Last, I have a few questions on a process in regard to investiga-
tions at the FCC Office of Engineering and Technology. I have been
informed that a company in my district that produces remote moni-
toring equipment for propane tanks has filed a formal complaint al-
leging that one of their competitors is operating in an unauthorized
band, and I would like to know more about how the Commission
considers such allegations, and I thank my friend from Oregon, and
I yield back.

Mr. WALDEN. And I would yield now to the gentleman from
Texas, Mr. Barton, for the remaining 23 seconds.

OPENING STATEMENT OF HON. JOE BARTON, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. BARTON. Twenty-three seconds?

Well, I want to welcome our two new Commissioners from the
FCC to the Energy and Commerce Committee. We look forward to
a long and fruitful dialog with you two fine folks, and I hope that
in this hearing today, Mr. Chairman, we take a look at your bill,
H.R. 3309, the FCC Process Reform Act. I think it is a good piece
of legislation and I would like to hear what the members of the
FCC have to say about it.

And with that, I will put the balance of my statement in the
record and yield back the remaining 12 seconds.

[The prepared statement of Mr. Barton follows:]
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Opening Statement of the Honorable Joe Barton
Chairman Emeritus, Committee on Energy and Commerce
Subcommittee on Communications and Technology

“Oversight of the Federal Communications Commission”
July 10, 2012

Since I have been serving on this committee, we have discussed the efficiency of
the Federal Communication Commission (FCC) and potential ways to reform the
agency. I am not surprised to know that we are having a similar conversation
today, and I would like to congratulate both Commissioner Jessica Rosenworcel
and Commissioner Ajit Pai on their unanimous confirmation by the U.S. Senate to

serve the FCC.

This year alone, this committee has held a total of three hearings related to the
issue of FCC reform. I was happy to cosponsor H.R. 3309, the FCC Process
Reform Act, introduced by Subcommittee Chairman Walden and see it pass the
House floor. This legislation, in many ways, used similar language that wasin a
bill I introduced with Representatives Bobby Rush and Cliff Stearns in the 111®

Session of Congress.

Although we have had legislation pass the House, it is not yet law and until we
have a law, we will continue to have this same discussion of inefficiencies and

flawed practices at the FCC. Just to name a few, I have had a chance to take a look
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at the National Broadband Plan, and I appreciate the FCC admitting the extreme
flaws in the Universal Service Fund. This fund is one that I have never truly been a
fan of, but now that we have had it since the passage of the Telecommunications
Act 0f 1996, I do believe that it is in need of major reform. Moreso, I cannot
express my disappointment enough in the FCC for approving its Net Neutrality
rules in December 2010. This was unnecessary in my opinion and still debatable
whether or not the FCC truly had authority to do so. In addition, there is a
possibility that the FCC will rescind its broadband waivers that were awarded. My
hﬁme State of Texas has the potential of being harmed by this effort, and I strongly
encourage the FCC to stick to its original agreement with the multiple states that

received a waiver.

Like I have said multiple times in the past, reforming the operations of the FCC is
a must. We owe it to the American people to ensure that all federal agency polices
are clear, efficient, and transparent. The FCC is not exempt from this expectation,

and I hope to see a positive change in their policies.
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Mr. WALDEN. I thank the gentleman from Texas and now recog-
nize the ranking member of the subcommittee, Ms. Eshoo, for 5
minutes.

OPENING STATEMENT OF HON. ANNA G. ESHOO, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Ms. EsHoo. Thank you, Mr. Chairman, and good morning to the
full Commission. We have all five Commissioners before our sub-
committee for the first time this year, so welcome to you, and an
especially warm welcome to the two new Commissioners. Congratu-
lations to you. We look forward to working with you.

Today the FCC is faced with an enormous set of tasks that will
define the communications landscape in the second decade of the
21st century. From implementation to voluntary spectrum auctions
to reforming the special-access market, the FCC has an opportunity
to create a more competitive marketplace supporting greater con-
sumer choice and a more robust wired and wireless network for
consumers and businesses across our country.

I would like to begin by addressing the implementation of incen-
tive auctions, a product of this subcommittee’s work over the last
year and a half, practically a year and a half it took us to produce
that bill. The law was carefully crafted to create new opportunities
for unlicensed spectrum and ensure that rules guiding the auction
of spectrum, enhanced competition, consumer choice and innova-
tion. So as the Commission proceeds with developing its rules, I
look forward to discussions that will ensure that the Congressional
intent is closely followed.

Second, the Commission has an opportunity to overhaul the spe-
cial-access market. As an FCC official noted last month, there is
widespread agreement that the existing framework is broken. I am
hopeful that the FCC will proceed expeditiously with a mandatory
data request and collect the data that is necessary to reform the
special-access market on a comprehensive basis. This has been
hanging around for a long time. So I think that that needs to be
really moved to the front burner.

Third, in less than 30 days, the FCC’s rules to place the political
file online will go into effect, and I want to thank the Commission
for what it has done. We have to sometimes remind ourselves that
we are in the 21st century, not the 19th or the 20th. We need to
go beyond wooden file cases, even metal file cases. There is an
Internet. Everything goes online. So I look forward to this, as a
long-time supporter of this action. I want to thank the Commission
and I look forward to seeing the Commission proceed with bringing
the information online, and as I said, out of these cabinets that
probably sit in the basements of stations today.

There are many more issues I hope we will cover in today’s hear-
ing including efforts to improve consumer disclosure of wireless
data plan terms and conditions, the impact of discriminatory data
caps on future innovation, and steps being taken, and I know many
have been, to expand broadband adoption.

So thank you, Mr. Chairman, for holding this hearing, and I
would like to yield my remaining time to Ms. Matsui.
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OPENING STATEMENT OF HON. DORIS O. MATSUI, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Ms. MATsul. Thank you so much, Ranking Member Eshoo, for
yielding me time. I want to welcome our new Commissioners, Com-
missioner Rosenworcel and Pai, along with our Chairman
Genachowski and Commissioners Clyburn and McDowell. We love
to have the full complement of Commissioners here.

While the FCC has a lot on its plate, one of its major tasks will
be undertaking arguably the most complex spectrum auction in his-
tory. It is imperative that the process be transparent, and I believe
Congress must work closely with the FCC to ensure the auction’s
success. As co-chair along with Mr. Guthrie of the bipartisan Fed-
eral Spectrum Working Group, we have another unique oppor-
tunity to work closely with the FCC, NTIA, DOD and other rel-
evant agencies in truly identifying underutilized Federal spectrum.

Our Nation continues to face a spectrum crunch. As a first step,
Congressman Stearns and I introduced bipartisan legislation to re-
purpose the 1755 to 1780 spectrum ban for commercial use.

Lastly, while there are some tough decisions ahead, I want to en-
courage the FCC to move forward with the USF reform efforts. As
part of its reforms, I am pleased that the Commission is moving
forward with a broadband adoption pilot program similar to legisla-
tion I introduced last year, the Broadband Affordability Act. These
pilot projects will help provide greater access to the Internet for
seniors, the disabled and lower-income Americans in both urban
and rural America. It is my hope that the FCC will use the data
gathered from the pilot program to implement a responsible, per-
manent, broadband adoption program. I look forward to working
with the Commission on these and other issues, and yield back the
balance of my time.

Mr. WALDEN. The gentlelady yields the balance of her time.

The chairman now recognizes the chairman of the full committee,
the distinguished gentleman from Michigan, Mr. Upton.

OPENING STATEMENT OF HON. FRED UPTON, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. UpToN. Thank you, Mr. Chairman. I too join in welcoming
our two new Commissioners and all five of you together.

This is an exciting time. We passed landmark spectrum legisla-
tion earlier this year that will indeed help kick-start our economy,
promote investment and jobs, and provide Americans access to new
and innovative services. The legislation does this by putting more
frequencies in commercial hands as the Internet goes mobile and
demand for wireless broadband continues to grow tremendously.

First, it requires the FCC to auction 65 megahertz of particular
spectrum within the next 3 years, and Mr. Chairman, I look for-
ward to hearing your plans for this spectrum, including the fre-
quencies from 2155 to 2180 megahertz, which are ideally suited for
pairing with the spectrum from 1755 to 1780.

Second, the legislation authorizes the FCC to conduct incentive
auctions in which the government shares some proceeds with li-
censees, including broadcasters, that voluntarily return spectrum
to be auctioned for broadband services. I am eager to learn when
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you will start implementing the incentive auctions and when you
think the broadcast incentive auction will indeed take place. I also
want to reinforce what we required in the legislation: that the FCC
not preclude parties from participating in the auction. The FCC
should not be picking winners and losers, and the more robust an
auction, the more successful that it will be.

I would also like to hear about your plans for special access serv-
ices. I am glad you chose not to move forward with the draft order
that would have suspended the current pricing flexibility regime
even though parties had petitions pending. This regime was put in
place by a Democrat-led FCC to allow limited deregulation where
the parties demonstrate the presence of competition. And as we
know, we have made good process a priority in this Congress, and
it would have been inappropriate to change the rules in the middle
of the game.

I understand you may be redrafting that item. I am interested
to know whether you will first move forward with a mandatory
data collection, as reported, to determine whether changes are ap-
propriate and, if so, what kind. I also want to make sure that you
keep in mind the purpose of the pricing flexibility regime: to gradu-
ally stop applying some old rules to old technology in the presence
of competition, not to start imposing new rules on new technology,
like fiber facilities and Ethernet services designed for the
broadband world.

I also look forward to hearing about the impact of the massive
storm that swept from the Midwest through the Mid-Atlantic re-
gion just over a week ago. There were reports that phone service
and 911 call centers were down. How extensive was it? What were
the causes? What can we do to stop them again?

I yield the balance of my time to Mr. Stearns.

[The prepared statement of Mr. Upton follows:]
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Opening Statement of the Honorable Fred Upton
Subcommittee on Communications and Technology
Hearing on “Oversight of the Federal Communications Commission”
July 10, 2012
(As Prepared for Delivery)

We have a couple of newcomers at the witness table today. Let me begin by offering a
warm welcome to recently confirmed Commissioners Jessica Rosenworcel and Ajit Pai.

This is an exciting time. We passed landmark spectrum legislation this year that will help
kick-start our economy, promote investment and jobs, and provide Americans access to
new and innovative services. The legislation does this by putting more frequencies in
commercial hands as the Internet goes mobile and demand for wireless broadband grows
exponentially.

First, it requires the FCC to auction 65 megahertz of particular spectrum within the next
three years. Chairman Genachowski, I look forward to hearing your plans for this spectrum,
including the frequencies from 2155 to 2180 megahertz, which are ideally suited for pairing
with the spectrum from 1755 to 1780 megahertz.

Second, the legislation authorizes the FCC to conduct incentive auctions, in which the
government shares some proceeds with licensees, including broadcasters, that voluntarily
return spectrum to be auctioned for broadband services. 1 am eager to learn when you will
start implementing the incentive auctions and when you think the broadcast incentive
auction will take place. 1 also want to reinforce what we required in the legisiation: that the
FCC not preclude parties from participating in the auction, The FCC should not be picking
winners and losers, and the more robust an auction, the more successful it will be.

I would also like to hear about your plans for special access services. I am glad you chose
not to move forward with the draft order that would have suspended the current pricing
flexibility regime even though parties had petitions pending. This regime was put in place by
a Democrat-led FCC to allow limited deregulation where the parties demonstrate the
presence of competition. As you know, we have made good process a priority this Congress,
and it would have been inappropriate to change the rules in the middle of the game.

I understand you may be redrafting the item. I am interested to know whether you will first
move forward with a mandatory data collection, as reported, to determine whether changes
are appropriate and, if so, what kind. I also want to make sure that you keep in mind the
purpose of the pricing flexibility regime: to gradually stop applying some old rules to old
technology in the presence of competition, not to start imposing new rules on new
technology, like fiber facilities and Ethernet services designed for the broadband world.

I also look forward to hearing about the impact of the massive storm that swept from the
Midwest through the Mid-Atlantic region just over a week ago. There were reports that
phone service and 9-1-1 call centers were down. How extensive was it? What were the
causes? What can we do to prevent these types of problems?

#HE
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OPENING STATEMENT OF HON. CLIFF STEARNS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF FLORIDA

Mr. STEARNS. Thank you, distinguished full Chairman, and let
me just also welcome the two Commissioners, and I want to ap-
plaud the FCC for taking the steps to reform the Universal Service
Fund. Any small step forward is good. I encourage you to conclude
your operation and work forward.

I think I am also interested in how the FCC believes Federal
spectrum can alleviate today’s spectrum crunch, and the Federal
Government occupies approximately 60 percent of the best spec-
trum which the FCC must strongly consider as it seeks to reach
its goal set out in the national broadband plan.

Mr. Chairman, I think you and I had called for an inventory dur-
ing the stimulus package when you had the broadband deployment
of $7.5 billion. We wanted to map it before it was given out; it
wasn’t. I think we should also have a spectrum inventory of the
military and elsewhere to see how much they have to possibly see
how much of that is available to help the private sector. I have in-
troduced a bill, as Congresswoman Matsui mentioned, H.R. 4817,
Efficient Use of Government Spectrum Act. This is a small step for-
ward, which we believe is helpful and we would like to have a
hearing on it.

And finally, Mr. Chairman, the FCC must continue to work dili-
gently on clearing its backlog. Part of the problem that we find
across government is there is a backlog, whether it is in the Vet-
erans Administration or the FCC. The agency is making headway.
I compliment you on that. But many items that could fuel job
growth and investment have lingered. Perhaps I will just name a
few without taking any positions on the merits of these. That is the
Securus petition, Anda’s application for review, Sky Angel’s pro-
gram access complaint, and of course, the Illinois Public Telephone
Association petition for a declaratory ruling. I hope the FCC will
look at that.

I thank you, Mr. Chairman.

Mr. WALDEN. The gentleman’s time has expired.

The chair recognizes the distinguished gentleman from Cali-
fornia, Mr. Waxman, for 5 minutes.

OPENING STATEMENT OF HON. HENRY A. WAXMAN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Mr. WAXMAN. Thank you, Mr. Chairman, for holding this hear-
ing, and I want to welcome back Chairman Genachowski and Com-
missioners Clyburn and McDowell. You have been before our com-
mittee before. And I am pleased to also welcome the two new mem-
bers from the Commission, Jessica Rosenworcel and Ajit Pai. I am
sure you are both going to prove worthy of the long wait you had
to get your confirmation to join the Commission, and we are all
looking forward to working with you as well.

The communications and technology industry is a source of in-
credible innovation and it is an engine for national economic
growth. The FCC’s charge is to promote robust competition, ensure
access to service for all, and safeguard the American consumer, and
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all these become even more important as these technologies play an
increasing role in our daily lives.

This was certainly brought home to us as recent weather-related
incidents made abundantly clear. Americans rely on broadband de-
vices and applications more than ever, and our lives are greatly en-
hanced by access to these critical services. When we had the mas-
sive power outages throughout the mid-Atlantic region, it led mil-
lions of Americans to malls and coffee shops, not necessarily to
seek an air-conditioned environment, shop or drink coffee, but to
recharge their phones, tablets and computers. These devices needed
to have power in large part so that they could be connected to the
Internet.

In light of our increasing reliance on the Internet, it is impera-
tive that our communications laws and regulatory policies not only
continue to promote the innovation that our Nation exports world-
wide, but also ensure that Americans have reliable, affordable, ac-
cess to the Internet at home.

Earlier this year, Congress passed legislation charging the FCC
with carrying out two critical tasks: ensuring interoperability for a
nationwide broadband network for first responders and making
more spectrum available for mobile broadband through incentive
auctions, and I am pleased that the Chairman has retained a
world-class team to help design and implement these unprece-
dented auctions.

I also understand the FCC is now considering how to integrate
jurisdictions that had previously received waivers to build-out their
public safety network into FirstNet. I strongly urge the Commis-
sion to limit the potential for early builders to undermine the long-
term success of FirstNet.

The FCC has also taken long overdue steps to modernize the
high-cost and low-income Universal Service Fund programs. These
limited public dollars must be used wisely to connect millions of
Americans unserved by broadband or facing barriers to adoption,
and I urge you to continue moving forward with reform. Under
Chairman Genachowski’s leadership, you are collectively making
the tough policy calls that need to be made and I support your ef-
forts.

Special access is a concern. It is long overdue for reform. There
is widespread agreement that the current deregulatory triggers are
broken, even from many incumbent providers of these services, and
I hope the Commission will move quickly to gather additional in-
dustry data as needed and address the potentially anticompetitive
terms and conditions in special-access contracts.

And finally, I urge the Commission to scrutinize carefully the
transactions between Verizon and four of the Nation’s largest cable
companies. Serious questions have been raised about the impact
these integrated deals will have on video, broadband and wireless
competition. We are hearing from a variety of corporate and public
interest stakeholders who are very concerned about what these
deals mean for competition. I know the Department of Justice as
well as the FCC both have important responsibilities in this proc-
ess and should coordinate their respective reviews as the agencies
examine these proposed arrangements.
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I look forward to your testimony and want to thank you again
for appearing before our committee.

Mr. Chairman, I want to yield the balance of my time to our col-
league, Ms. Christensen.

OPENING STATEMENT OF HON. DONNA M. CHRISTENSEN, A
REPRESENTATIVE IN CONGRESS FROM THE VIRGIN ISLANDS

Mrs. CHRISTENSEN. Thank you, Mr. Chairman, and I would also
like to add my word of welcome to Commissioners Clyburn and
McDowell, who are back with us, and of course, Mr. Chairman and
to the two new members, and I really want to thank the Commis-
sion for the work that you have done to streamline and make the
work of the Commission more efficient and also more transparent.

I am particularly interested in the FCC’s USF reform proposed
changes to intercarrier compensation and its potential impact on
rural service providers in territories. In my district, the U.S. Virgin
Islands, we are extremely concerned that the proposed cost model
currently being reviewed by the Wireline Competition Bureau
would reduce support for our incumbent provider potentially from
$16.4 million to only $400,000.

And also, as a member of the Working Group on Spectrum, I look
forward to working with you and service providers to address spec-
trum scarcity. I know that companies like Verizon Wireless and T—
Mobile are taking the initiative to find solutions and they are
under your review right now, but working with you and the work-
ing group, I know that we will find some solutions as well.

Thank you. I yield back the balance of my time.

Mr. WALDEN. The gentlelady yields back the balance of her time.
Does the gentleman yield back the balance of his time? He does.

And now we will proceed on to our witnesses, and we are cer-
tainly delighted to have all of you here today and respect the work
that you do, and Chairman Genachowski, we are going to lead off
with you. Thank you for being here and we look forward to your
testimony.

STATEMENTS OF JULIUS GENACHOWSKI, CHAIRMAN, FED-
ERAL COMMUNICATIONS COMMISSION; ROBERT M.
MCDOWELL, COMMISSIONER, FEDERAL COMMUNICATIONS
COMMISSION; MIGNON L. CLYBURN, COMMISSIONER, FED-
ERAL COMMUNICATIONS COMMISSION; JESSICA
ROSENWORCEL, COMMISSIONER, FEDERAL COMMUNICA-
TIONS COMMISSION; AND AJIT PAI, COMMISSIONER, FED-
ERAL COMMUNICATIONS COMMISSION

STATEMENT OF JULIUS GENACHOWSKI

Mr. GENACHOWSKI. Thank you, Chairman Walden and Ranking
Member Eshoo, members of the committee. I am pleased to be
joined by a full complement of Commissioners including my newest
colleagues, Commissioners Rosenworcel and Pai. I am certain that
the members of this committee will find them to be excellent addi-
tions to the Commission, as I have.This is my seventh time testi-
fying before this committee and I have been fortunate to meet with
many of you individually.
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So by now, most of you know that that my primary focus as
Chairman has been promoting innovation, investment, competition
and consumers in the ICT sector. We focused the agency on maxi-
mizing the benefits of broadband communications, and on har-
nessing wired and wireless broadband to grow our economy, create
jobs, enhance U.S. competitiveness, and foster improvements in
areas like education, health care and public safety.

Let me provide a brief overview of some recent developments
since I last testified before you about 5 months ago. First, we con-
tinue to receive good news for the United States from across the
broadband sector. The United States has regained global leader-
ship, particularly in mobile. The United States leads the world in
3G subscribers by a wide margin, and we are leading the world in
deploying 4G mobile broadband at scale.

The apps economy continues to grow, and U.S. firms and devel-
opers continue to lead the way. In the last 3 years, the percentage
of smartphones globally with U.S. operating systems has grown
from 25 percent to more than 80 percent. And in the last 3 years,
we have gone from less than 20 percent of our population living in
areas with broadband infrastructure capable of broadband speeds
above 100 megabits to approximately 80 percent, more than triple
in 3 years, putting us at or near the top of the world.

Of course, in this fast-moving sector, there are many challenges
ahead, and our global competitors remain focused on broadband op-
portunities. So at the FCC, we continue to work to help drive our
broadband economy. We continue our efforts to spur broadband
buildout, including by removing barriers to deployment. Just last
month, the President issued an Executive Order implementing rec-
ommendations of the FCC’s National Broadband Plan, our Techno-
logical Advisory Council, and members of this committee, and I ac-
knowledge Congresswoman Eshoo’s leadership on this. The Execu-
tive Order took steps to ease access to Federal roads, lands and
buildings for broadband infrastructure. It also directed the Depart-
ment of Transportation to develop “dig once” policies.

As part of our Mobile Action Plan, we have taken several recent
actions to spur mobile innovation and investment and free up spec-
trum. In March, we launched a rulemaking on a proposal to re-
move barriers to flexible spectrum use in the proposed AWS—4
band. We are close to completing our work to free up 25 megahertz
of spectrum in the WCS band. In May, we removed outdated rules
on spectrum use in the 800 megahertz band, which will help accel-
erate LTE. And in August I expect that we will continue our ongo-
ing efforts to remove unnecessary rules hindering the deployment
of wireless backhaul.

We are making progress on other pieces of our Mobile Action
Plan. The Commission is working with NTIA to facilitate industry
tests of LTE sharing in the 1755-1780 megahertz band, and of
course, we are hard at work designing the world’s first incentive
auctions to implement the landmark recently enacted law, a com-
plex task affecting major parts of our economy and involving many
challenging questions of economics and engineering. I expect the
Commission will put forward proposals by the fall and seek broad
public comment.
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We are also on track to fulfill our obligations under the recent
law that relate to the new national mobile broadband public safety
network, and we continue to work on a full range of public safety
communications issues. I am concerned about 911 and other com-
munications outages during the recent storm in the DC area. This
is something we are investigating and take seriously.

On other matters, we are moving forward with implementation
of our unanimously approved comprehensive reform of the Uni-
versal Service Fund (USF). These reforms will finally bring
broadband to millions of unserved people in rural America while
putting the fund on a fiscally responsible budget. We recently an-
nounced the availability of the first rounds of funding under the
Connect America Fund and Mobility Fund, and just yesterday
Frontier announced that it will be deploying broadband to approxi-
mately 200,000 unserved Americans as a result of the new Connect
America Fund.

The Commission is also helping to tackle threats to our
broadband economy. As the result of an FCC-led process on
cybersecurity, ISPs serving 90 percent of all U.S. residential
broadband subscribers have committed to adopting voluntary, con-
crete measures to combat three major threats: botnets, IP route hi-
jacking and domain name fraud. Working with the Nation’s police
chiefs, we reached an agreement with the major mobile carriers to
create a database of stolen cell phones, which will help crack down
on the growing problem of smartphone theft.

And T continue to speak both publicly and privately with my
international counterparts about the vital importance of preserving
Internet freedom and the multi-stakeholder model of international
Internet governance. I commend this committee for its bipartisan
resolution reaffirming the United States’ unequivocal support for
the successful multi-stakeholder model.

On top of all of these efforts, we continue working to make the
agency more open, efficient and effective. I have previously re-
ported on the many concrete steps we have taken to reduce back-
logs and speed decisions. I am pleased to report today that over the
past 6 months we have made significant reductions in our backlog,
including a more than 20 percent reduction in items pending more
than 6 months in the Wireline Bureau, and an across-the-board 20
percent reduction in license applications and renewals pending
more than 6 months. We have also cut the average number of days
required to review routine wireless transactions in 2012 by more
than half.

I appreciate the opportunity to be here today. I look forward to
continuing to work with this committee to identify opportunities to
unleash communications technologies to benefit our economy and
all Americans. Thank you.

[The prepared statement of Mr. Genachowski follows:]
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STATEMENT OF FCC CHAIRMAN JULIUS GENACHOWSKI

HEARING ON THE OVERSIGHT OF THE FEDERAL COMMUNICATIONS
COMMISSION

BEFORE THE SUBCOMMITTEE ON COMMUNICATIONS AND
TECHNOLOGY

JULY 10, 2012

‘Chairman Walden, Ranking Member Eshoo, members of the Subcommittee, thank
you for the opportunity to be here today.

T'm pleased to be joined by a full complement of Commissioners, including my
newest colleagues ~ Commissioners Rosenworcel and Pai. I’'m confident that
members of this Subcommittee will find them to be excellent additions to the
Commission, as I have.

This is my seventh time testifying before this Subcommittee. And I’ve been
fortunate to meet with many of you individually.

So by now, most of you know that that my primary focus as FCC Chairman has
been promoting innovation, investment, competition, and consumer empowerment
in the ICT sector. We have focused the agency on maximizing the benefits of
broadband communications, and on helping harness wired and wireless broadband
to grow our economy, create jobs, enhance U.S. competitiveness, and foster
improvements in areas like education, health care, and public safety.

I’d like to provide a brief overview of some recent developments since I last
testified before you five months ago.

First, we continue to receive good news for the U.S. from across the broadband
sector. The U.S. has regained global leadership, particularly in mobile. The U.S.
leads the world in 3G subscribers by a wide margin, and we are leading the world
in deploying 4G mobile broadband at scale with 64 percent of global LTE
subscribers, making the U.S. the world’s testbed for 4G services and applications.
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The apps economy continues to grow, and U.S. firms and developers continue to
lead the way. In the last three years, the percentage of smartphones globally with
U.S. operating systems has grown from 25 percent to more than 80 percent. Since
2009, the percentage of Americans owning tablets or eReaders has jumped from 2
percent to 29 percent. And in the last three years we've gone from less than 20
percent of our population living in areas with broadband infrastructure capable of
delivering 100+ megabits per second to approximately 80 percent, putting us at or
near the top of the world.

Of course, in this fast-moving sector thete are many challenges ahead, and our
global competitors remain focused on these broadband opportunities.

So at the FCC, we continue to work to help drive our broadband economy.

We continue our efforts to spur broadband buildout, including by removing
barriers to deployment.

Just last month, the President issued an Executive Order implementing
recommendations of the FCC’s National Broadband Plan, the agency’s
Technological Advisory Council, and some members of this Committee, The
Executive Order took steps to ease access to federal roads, lands and buildings for
broadband infrastructure. It also directed the Department of Transportation to
~develop “Dig Once” policies so that carriers can deploy broadband when roads are
under construction, which can reduce costs of broadband deployment by up to 90
percent.

As part of our Mobile Action Plan, we’ve taken several recent actions to spur
mobile innovation and investment.

In March, we launched a rulemaking on a proposal to remove barriers to flexible
spectrum use in the S-band so that a significant amount of spectrum can be made
available for terrestrial mobile broadband use. We are close to completing our
work to free up 25 MHz of spectrum in the WCS band

In May, we removed outdated rules on spectrum use in the 800 MHz band, which
will help accelerate the rollout of LTE. And in August I expect that we will
continue our ongoing efforts to remove unnecessary rules hindering the
deployment of wireless backhaul.
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We’re making progress on other pieces of our Mobile Action Plan. The
Commission is working with NTIA to facilitate industry tests of LTE sharing in the
1755-1780 MHz band, which could allow us to make available valuable paired
spectrum in the next three years.

We are cognizant that the recent legislation also requires us to auction other
spectrum bands, such as the AWS-2 H Block, and we are taking necessary steps to
ensure we meet the objectives set forth in the law.

To promote mobile health innovation that will improve care and lower costs, the
FCC recently adopted an order dedicating spectrum for medical monitoring
networks. It required us to drive solutions to interference issues, and today the
U.S. is the first country in the world to enable this technology.

We’re also hard at work designing the world’s first incentive auctions -- a complex
task affecting major parts of our economy and involving many challenging
questions of economics and engineering. I expect the Commission will put
forward proposals by the fall, and seek broad public comment.

We’re also on track to fulfill our obligations under the recent law that relate to the
new national mobile broadband public safety network. The Interoperability Board
required by the Act has delivered its recommendations, and my colleagues and I
have voted to transmit those recommendations to NTIA.

We also continue our work to drive Next-Gen 911 and, in general, to harness
communications technology for public safety. We are concerned about 911 and
other communications outages during the recent storm in the D.C. area. This is
something we are taking seriously.

We’re moving forward with implementation of our unanimously approved, once-
in-a-generation, fiscally responsible overhaul of the Universal Service Fund (USF).
We recently announced the availability of the first rounds of funding under the
Connect America Fund (CAF) and Mobility Fund. Just yesterday, Frontier
announced that it will be deploying broadband to approximately 200,000 unserved
Americans as part of CAF Phase L.

The application window also recently opened for the first phase of the Mobility
Fund, where we’re pioneering the use of a market-based reverse auction to get the

3
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most impact for every universal service dollar. These efforts are made possible by
the increased fiscal responsibility and accountability throughout USF. And in the
Lifeline program, which we comprehensively overhauled on a bipartisan basis
earlier this year to eliminate waste, fraud, and abuse and to modernize the program
for the 21* century, we’ve saved more than $50 million by scrubbing over 400,000
duplicate subscriptions from the rolls and are on track to meet our $200 million
savings target for this year.

The Commission is also helping to tackle threats to our broadband economy.

As the result of an FCC-led process on cybersecurity, ISPs serving 90 percent of
all U.S. residential broadband subscribers have committed to adopting voluntary,
concrete measures to combat three major threats: botnets, IP route hijacking and
domain name fraud.

Working with the nation’s police chiefs, we reached a voluntary agreement with
the major mobile carriers to create a database of stolen phones, which will help
crack down on the growing problem of smartphone theft.

And I continue to speak both publicly and privately with my international
counterparts about the importance of preserving the multistakeholder model of
international Internet governance. I’d like to commend this Committee for its
bipartisan resolution re-affirming the United States’ unequivocal support for the
successful multistakeholder model.

On top of all of these efforts, we continue working to make the agency more open,
efficient, and effective. I have previously reported on the many concrete steps we
have taken to reduce backlogs and speed decisions. Iam pleased to report today
that over the past six months we have made significant reductions in our backlog,
including a more than 20 percent reduction in items pending more than six months
in the Wireline Bureau, and an across the board 20 percent reduction in license
applications and renewals pending more than six months. We have also cut the
average number of days required to review routine wireless transactions in 2012 by
more than half.
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I appreciate the opportunity to be here today. I look forward to continuing to work
with this Committee to identify other opportunities to unleash communications
technologies to benefit our economy and the American people.

Thank you.
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Mr. WALDEN. Thank you, Chairman. We appreciate your testi-
mony and your work and now we will turn to Commissioner
McDowell. Thank you for being here. We look forward to your com-
ments as well.

STATEMENT OF ROBERT M. MCDOWELL

Mr. McDoweLL. Thank you, Chairman Walden and Ranking
Member Eshoo and all members of the committee. It is great to be
back here. I was just here 6 weeks ago, so it is good to be back.

The FCC’s to-do list is quite lengthy. Among the many tasks that
face the agency are, in no particular order: implementing the new
spectrum auction law; completing universal service contribution, or
tax reform; modernizing our media ownership rules; determining a
path forward in the wake of the Supreme Court’s recent ruling re-
garding our indecency policies; and turning back international ef-
forts to regulate the Internet.

First, as the Commission works to implement the new spectrum
auctions law, we should do it with simplicity, humility and re-
straint. History teaches us time and again that over-engineered or
micromanaged auctions and spectrum policies inevitably lead to
harmful unintended consequences such as interoperability com-
plications, reduced investment and less revenue generated at auc-
tion for the Treasury. Band plans and auction rules should be mini-
mal and future-proof so no innovation is preempted by government
ﬁcgion and no market player is excluded from the opportunity to

id.

Second, to help put more spectrum into the hands of American
consumers, we need to find new ways to encourage the Executive
Branch to relinquish Federal spectrum for auction, as well as help
create a policy framework to encourage technological advancements
and investments in spectral efficiency, that is, how can we squeeze
more capacity out of currently available airwaves.

Third, although the Commission has completed most of its work
on the spending side of the universal service ledger, we are overdue
for an overhaul of the taxing side. As this automatic tax increase
skyrockets into unprecedented stratospheric heights, we have an
obligation to finalize fiscally prudent reform as soon as possible.

Fourth, way back in 1996, Congress directed the FCC to clear
away unnecessary regulations in the media marketplace as com-
petition takes root. Although complicated by several appellate rul-
ings, the Commission owes it to Congress, the courts and, most im-
portantly, the American people to modernize our rules to reflect the
competitive realities of the new media age. In my view, the news-
paper broadcast cross-ownership rule is outdated, is contributing to
a loss of voices in the media marketplace and should be largely
eliminated.

Fifth, as the father of three young children, protecting them from
inappropriate content is a high priority for our family. The Com-
mission should act with all deliberate speed to clarify its indecency
policy in the wake of the recent Supreme Court decision on this
matter and work to process the roughly 1.5 million indecency com-
plaints, some of which have been pending for over 9 years.

Lastly, I would like to thank this subcommittee in particular
once again for raising the profile of the international effort to regu-
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late the Internet. The May 31st, which hearing was watched lit-
erally around the world, as I learned from my trip to Italy recently,
it delivered a loud and clear message that not only is it the strong
bipartisan policy of the United States to ensure that the expansion
of intergovernmental powers over the Net never takes place, but
that failure to prevent this effort would harm developing nations
the most.

So thank you again for having us here, and I look forward to an-
swering your questions.

[The prepared statement of Mr. McDowell follows:]
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Thank you Chairman Walden, Ranking Member Eshoo, and Members of the
Subcommittee for inviting us to appear before you today.

The FCC’s “to do” list is lengthy. Among the many tasks that face the agency
are, in no particular order: implementing the new spectrum auction law; completing
universal service contribution or “tax” reform; modernizing our media ownership rules;
determining a path forward in the wake of the Supreme Court’s recent ruling regarding
our indecency policies; and turning back international efforts to regulate the Internet.

First, as the Commission works to implement the new spectrum auctions law, we
should do so with simplicity, humility and restraint. History teaches us time and again
that over-engineered or micromanaged auctions and spectrum policies inevitably lead to
harmful unintended consequences such as interoperability complications, reduced
investment and less revenue generated at auction for the Treasury. Band plans and
auction rules should be minimal and “future proof” so no innovation is preempted by
government action and no market player is excluded from the opportunity to bid.

Second, to help put more spectrum into the hands of American consumers, we
need to find new ways to encourage the Executive Branch to relinquish federal spectrum
for auction, as well as help create a policy framework to encourage technological
advancements and investments in spectral efficiency — that is, how can we squeeze more
capacity out of currently available airwaves.

Third, although the Commission has completed most of its work on the spending
side of the universal service ledger, we are overdue for an overhaul of the “taxing” side.
As this automatic tax increase skyrockets into unprecedented stratospheric heights, we

have an obligation to finalize fiscally prudent reform as soon as possible.
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Fourth, in 1996, Congress directed the FCC to clear away unnecessary regulations
in the media marketplace as competition takes root. Although complicated by several
appeilate rulings, the Commission owes it to Congress, the courts and, most importantly,
the American people to modernize our rules to reflect the competitive realities of the new
media age. In my view, the newspaper broadcast cross ownership rule is outdated, is
contributing to a loss of voices in the media marketplace and should be largely
eliminated.

Fifth, as the father of three young children, protecting them from inappropriate
content is a high priority for our family. The Commission should act with all deliberate
speed to clarify its indecency policy in the wake of the recent Supreme Court decision on
this mafter and work to process the roughly 1.5 million indecency complaints, some of
which have been pending for 9 years,

Lastly, I would like to thank this Subcommittee once again for raising the profile
of the international effort to regulate the Internet. The May 31 hearing was watched
literally around the world and delivered a loud and clear message that not only is it the
strong bipartisan policy of the United States to ensure that the expansion of
intergovernmental powers over the Net never takes place, but that failure to prevent this
effort would harm developing nations the most.

Thank you again for having us before you today, and I look forward to answering

your questions.
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FCC Commissioner Robert M, McDowell

Supplemental Statement and Analysis
July 10,2012

America’s future is bright when it comes to putting the power of new
communications technologies into the hands of consumers. Our nation has always led the
world when it comes to wireless innovation, and as I have said for some time, we are in
the early days of the Golden Age of mobile broadband. If we adopt the correct policies,
we will further strengthen America’s global leadership.

The United States has approximately 21 percent of the world’s 3G/4G subscribers
and approximately 69 percent of the world’s LTE subscribers even though the United
States is home to less than five percent of the global population.! Investment by
American wireless providers is higher than that from their international counterparts. For
example, in 2011, over $25 billion was invested in United States’ wireless infrastructure®
versus $18.6 billion invested in the 15 largest European economies combined.’

The American mobile market also enjoys more competition than most
international markets. According to the most recent FCC statistics, nine out of ten
American consumers have a choice of at least five wireless service providers.® In
Europe, that number is around three.” As a result, American consumers benefit from
lower prices and higher mobile usage rates as compared to consumers in the European
Union (EU) — 4 cents per minute versus 17 cents generally in the EU.® Wireless
subscriber usage on average in the United States is often three to seven times as much
compared to some countries.” At the same time, American consumers pay at least one-
third less than consumers in many other parts of the world.®

! See INFORMA TELECOMS AND MEDIA (WCIS Database) (Dec. 2011).

2 See CTIA-THE WIRELESS ASSOC., CTIA SEMI-ANNUAL WIRELESS INDUSTRY SURVEY (2012),
http://www.ctia.org/advocacy/research/index.cfi/AID/10316; see also CTIA-THE WIRELESS ASS0C.,
SEMI-ANNUAL 2011 Top-LINE SURVEY RESULTS 10 (2012),
http://files.ctia.org/pdf/CTIA_Survey Year End_2011_Graphics.pdf (providing cumulative capital
investment numbers).

? See BOA/MERRILL LYNCH EUROPEAN TELECOMS MATRIX Q112 (Mar. 30, 2012) (GLOBAL TELECOMS
MATRIX Q112) (estimating €14,368 YE 2011. Conversion at $1.2948/1€). The European countries
included in the Matrix: Austria, Belgium, Denmark, Finland, France, Germany, Greece, Italy, Netherlands,
Norway, Portugal, Spain, Sweden, Switzerland, and UK; there are 27 members of the European Union
(EU).

* Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993, Annual Report
and Analysis of Competitive Market Conditions with Respect to Mobile Wireless, including Commercial
Mobile Services, WT Docket No. 10-133, Fifieenth Report, 26 FCC Red 9664, 9669 (2011).

$ See GLOBAL TELECOMS MATRIX Q112.

® Roger Entner, The Wireless Industry: The Essential Engine of U.S. Economic Growth, RECON
ANALYTICS, at 1 {(May 2012), http://reconanalytics.com/wp-content/uploads/2012/04/Wireless-The-
Ubiquitous-Engine-by-Recon-Analytics-1.pdf).

7 See GLOBAL TELECOMS MATRIX Q112 at 71.
8 See id.
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Consumers in all demographic and socioeconomic categories are choosing to
access the Internet through mobile devices. Having the freedom to be online while on-
the-go is fueling a dramatic spike in global Internet traffic. For instance, Cisco recently
released the following projections regarding global Internet trends:”

o [P traffic per cagita will reach 15 gigabites in 2016, up from four gigabites per
capita in 2011;"

+ Last year, only six percent of consumer Internet traffic originated with non-PC
devices; by 2016, this number will grow to 19 percent; i

e Between 2011 and 2016, mobile traffic will grow by 62 percent;'? and
By 2016, 1.2 million minutes of video content will cross the Internet every
second.” Or, put another way, by 2016, it would take one person over six
million years to watch the amount of video that will cross global IP networks
each month.

Combining the power of the Internet with the freedom that comes from wireless
mobility has created new opportunities that were unimaginable just six years ago when [
was first appointed to the FCC. Throughout my tenure, I have worked hard to maintain
America’s light touch regulatory policy for mobile communications, which has enabled
our wireless sector to flourish. Competition, private sector leadership and regulatory
liberalization throughout the globe have wrought a wonderful explosion of
entrepreneurial brilliance, investment and economic growth.

Against this backdrop, I will discuss the following initiatives that are before the
Commission: (1) implementing the new spectrum law; (2) working on ways to free up
spectrum held by the federal government; (3) fostering greater spectral efficiency; (4)
continuing reforms of the universal service fund; (5) working on FCC process reform; (6)
seeking comprehensive and detailed data of the special access marketplace; (7)
modernizing media ownership rules; (8) determining how to implement the Supreme
Court’s recent indecency decision; and (9) discouraging international efforts to regulate
the Internet,

® Cisco Visual Networking Index: Forecast and Methodology, 2011-2016 (rel. May 30, 2012)
http:/fwww.cisco.com/en/US/solutions/collateral/ns341/ns525/ns537/ns705/ns827/white_paper_c11-
481360.pdf.

1d a1,
"id at2.
2 Id. at 10
Y Id. at 2.
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THE FCC SHOULD IMPLEMENT THE NEW SPECTRUM LAW WITH SIMPLICITY,
HUMILITY AND RESTRAINT.

As discussed above, Americans are increasingly relying on sophisticated mobile
devices. While the popularity and power of mobility have wrought vast consumer
benefits, new and advanced wireless services have increasingly strained our spectrum
capacity. As you know, Congress passed historic and bipartisan legislation in February
that originated in your Committee, which includes a voluntary incentive auction to yield
more spectrum from our nation’s television broadcasters.'

The Commission has started its work on implementing the new law. The
spectrum auctions that will ensue will be the most complicated in world history. Given
this complex task, I am hopeful that the Commission will undertake its work with an eye
toward simplicity, humility and restraint. In the past, regulatory efforts to over-engineer
spectrum auctions have caused harmful, unintended consequences. I hope that we will
avoid such missteps by implementing the law with regulatory humility. I will work to
ensure that the new auction rules be appropriately minimal and “future proof” to allow
for uses that we cannot imagine today as technology and consumer preferences evolve.
For instance, the auctions should include band plans that offer opportunities for small,
medium and large companies to bid for and secure licenses without excluding any
interested participant.

THE FEDERAL GOVERNMENT SHOULD RELINQUISH MORE SPECTRUM FOR AUCTION,

In addition to making television broadcast spectrum available for new and
innovative service offerings, I look forward to continuing to work with you to identify
opportunities to move federal government users into new spectrum bands. As our
colleagues at the National Telecommunications and Information Administration (NTIA)
reported in March, various federal government operations are employing spectrum
located within the 1755 ~ 1850 MHz range that could be made available for commercial
uses.”> As you know, the NTIA report concluded that while it is possible to repurpose all
95 megahertz of the band, various agencies allege it would cost about $18 billion and
take over ten years to move current government users off of that spectrum. I thank my
friend, Larry Strickling, and his team at NTIA for their thoughtful and comprehensive
report.

That said, the underlying message is disappointing primarily because other
Executive Branch agencies did not provide NTIA with the granular data and analyses
necessary to support many of the report’s assumptions and conclusions. The thrust of the
report seems to indicate that the Executive Branch will resist relinquishing more

“ Middle Class Tax Relief and Job Creation Act of 2012, Pub. L. No. 112-96, §§ 6402-6404, 126 Stat. 156,
224-230 (2012).

> {).8. DEPT. OF COMMERCE, AN ASSESSMENT OF THE VIABILITY OF ACCOMMODATING WIRELESS
BROADBAND IN THE 1755-1850 MHZ BAND (Mar. 2012) (“NTIA Report”).
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spectrum, even though the federal government occupies about 60 percent of the best
spectrum. Clarity in the underlying cost assumptions would go a long way to create
greater market certainty as we attempt to attempt to satisfy longer-term commercial
spectrum needs.

THE GOVERNMENT SHOULD ADOPT POLICIES THAT WILL ALLOW FOR ACCELERATED
IMPROVEMENTS IN SPECTRAL EFFICIENCY.

While we think through the complex issues that will arise as we implement the
new spectrum legislation, I will continue to call for an increased focus on technologies
and strategies to improve spectral efficiency. In practical terms, even if we could easily
identify 500 megahertz of quality spectrum to reallocate today, we should expect the
better part of a decade to transpire before consumers could enjoy the benefits. As history
illustrates, it takes time to write proposed auction rules, formulate band plans, analyze
public comment, adopt rules, hold auctions, collect the proceeds, clear the bands, and
watch carriers build out and turn on their networks.

A heightened emphasis on and better education in this area will improve the
ability of mobile service providers, engineers, application and content developers as well
as consumers to take better advantage of the immediate fixes already available in the
marketplace. Service providers have a greater urgency to deploy more robust enhanced
antenna systems and improve development, testing and roll-out of creative technologies
where appropriate, such as cognitive radios and smaller cells. These types of options
would augment capacity and coverage, which are especially important for data and
multimedia transmissions. T am pleased that the Commission has undertaken educational
efforts in this area.

We are also beginning to discuss the concept of “spectrum sharing.” Although
the term “sharing” has yet to be defined in the context of current deliberations, I have
consistently supported FCC efforts to promote some forms of sharing where technically
feasible. For instance, I have strongly encouraged the Commission’s work to: promote
unlicensed use of the “TV white spaces” within the 700 MHz Band, '° clear the way for
use of medical devices in the 400 MHz Band,'” and promote growth for our nation’s
information infrastructure in the 5 GHz Band.'® Consumers will seamlessly enjoy higher

16 See, e.g., Unlicensed Operation in the TV Broadcast Bands, ET Docket No. 04-186, Additional Spectrum
for Unlicensed Devices Below 900 MHz and in the 3 GHz Band, ET Docket No. 02-380, Second
Memorandum Opinion and Order, 25 FCC Red 18661 (2010) (using unused and under-used spectrum held
by licensed and unlicensed commercial incumbents for the purpose of developing new low power wireless
services).

V" Amendment of Parts 2 and 95 of the Commission's Rules to Provide Additional Spectrum for the
Medical Device Radiocommunication Service in the 413-417 MHz Band, ET Docket No. 69-36, Report
and Order, 26 FCC Red 16605 (2011) (sharing spectrum with federal government users for the purpose of
developing and employing implantable medical devices that have a wide range of operations, including
restoring movement to paralyzed limbs).

"3 See, e.g., Revision of Parts 2 and 15 of the Commission's Rules to Permit Unlicensed National
Information Infrastructure (U-NII) devices in the 5 GHz Band, Memorandum Opinion and Order, ET
Docket No. 03-122, 21 FCC Red 7672 (2006) (sharing spectrum with federal government users for the
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speeds and expanded coverage once these sharing protocols are introduced into the
marketplace. Moreover, the new services stemming from these instances of sharing have
the potential to add many billions of dollars to the U.S. economy and to become essential
components of the mobile broadband arena. For instance, unlicensed use of white spaces
could serve as an “off ramp” for traffic congestion on licensed wireless channels in the
same way as Wi-Fi functions today.

Nonetheless, because “spectrum sharing” can have different meanings depending
on one’s perspective, policymakers should be careful when using the term. Furthermore,
spectrum sharing should not be seen as a substitute for auctioning more spectrum,
especially federal spectrum. Spectrum sharing is not a panacea. For instance, when
referring to the private sector sharing spectrum with federal users, many questions
abound, such as: Are federal users given priority of use over private sector users? How
would shared use of federal spectrum be determined? Through a unique technological
protocol? By time of day? Geographically? On an ad hoc basis? Should consumers
expect their use of shared federal spectrum to be interrupted with or without notice?
What would the value proposition be for various spectrum sharing scenarios?

Before implementing any spectrum sharing initiatives, these questions, and many
more, will need to be answered thoroughly.

THE FCC SHOULD PRESS AHEAD WITH UNIVERSAL SERVICE CONTRIBUTION REFORM.

Prior to last fall, the prospects of the Commission reforming the universal service
fund (USF) and the intercarrier compensation structure seemed dim. But, after years of
fact gathering and analysis, last October, the FCC voted unanimously on a
comprehensive reform order which modernized the intercarrier compensation system and
the high cost portion of the USF. As a result, we were successful in flattening the
spending curve on a federal entitlement by imposing a strict budget on the former high
cost fund.

The USF high cost fund has historically supported traditional voice
telecommunications services and has not directly subsidized broadband deployment.
And, over the years, the program has steadily grown without ensuring efficiency in the
system. To put this growth in perspective, the high cost fund grew from $1.69 billion in
1998 to over $4 billion by the end of last year.'® During that time, multiple providers
have received high cost fund support for the same locations. Even worse, the old
structure permitted providers to receive subsidies to serve areas that were already served
by unsubsidized competitors. In sum, the Commission tackled these issues, among many

purpose of developing and employing Unlicensed National Information Infrastructure (U-NII), which
provides short-range, high-speed wireless connections).

*® Similarly, the aggregate amount spent on all USF programs grew from $3.66 billion in 1998 to over $8
billion through 2011. Sources: Federal Communications Commission and Universal Service
Administrative Company.
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others, and transformed the high cost fund into one that will support next-generation
communications technologies, while also keeping a lid on spending.

Additionally, this past January, the FCC took initial steps to reform the USF low
income program (Lifeline/Linkup) by a%proving some necessary measures to eliminate
waste, fraud and abuse in that program.”’ Pursuant to that Lifeline/Linkup order, the
Wireline Competition Bureau has been directed to prepare several progress reports
analyzing whether these new reforms are working and whether they are effectively
meeting the projected savings. The first bureau report is due soon.

Reforms to the high cost fund and the low income programs are just part of the
effort, because only the distribution, or spending, side of the USF equation has been
addressed thus far. Just as imperative is the need to fix the contribution methodology, or
the “taxing” side of the ledger.

By way of background, the USF contribution factor, a “tax” paid by telephone
consumers, has risen each year from approximately 5.5 percent in 1998 to a historic high

 Congress has given the Commission broad authority not only to repurpose subsidies to support advanced
services, but it has imposed upon the FCC a duty to do so as well by the plain language of section 254. In
section 254(b), Congress specified that “[t]he Joint Board and the Commission shall base policies for the
preservation and advancement of universal service on [certain] principles.” 47 U.S.C. § 254(b)(emphasis
added). Two of those principles are particularly instructive: First, under section 254(b)(2), Congress sets
forth the principle that “[aJccess to advanced telecommunications and information services should be
provided in all regions of the Nation.” 47 U.S.C. § 254(b)(2). Second, with section 254(b)(3), Congress
established the principle that “[c]onsumers in all regions of the Nation, including low-income consumers
and those in rural, insular, and high cost areas, should have access to telecommunications and information
services .. .” 47 U.S.C. § 254(b)(3) (emphasis added).

Also, section 254(b)(7) instructs the Commission and Joint Board to adopt “other principles” that we
“determine are necessary and appropriate for the protection of the public interest, convenience, and
necessity and are consistent with” the Communications Act. In that regard, in 2010 the Federal-State
Board on Universal Service recommended to the Commission that we use our authority under section
254(b)(7) to adopt a principle to “specifically find that universal service support should be directed where
possible to networks that provide advanced services.”

Some contend that the definition of universal service under section 254(c)(1) muddies the water because it
does not include “information service.” Instead, that provision states that “[u]niversal service is an
evolving level of telecommunications services . . . taking into account advances in telecommunications and
information technologies and services.” But, it is also relevant that the term “telecommunications service”
is qualified by the adjective “evolving.” Even if section 254 were viewed as ambiguous, pursuant to the
well established principle of Chevron deference, the courts would likely uphold the FCC’s interpretation as
a reasonable and permissible one. See Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S.
837 (1984).

As part of this USF order approved last fall, the Commission agreed with the Joint Board recommendation
and adopted “support for advanced services™ as an additional principle. Moreover, even if any of the
statutory language in section 254 appears to be ambiguous, the Commission’s reasonable interpretation
would receive deference from the courts under Chevron.

! Funding for the Lifeline/Linkup program has steadily increased over the years. In, 1998, the total
support for the program was $464 million, and in 2010, the total support was over $1.3 billion. See
UNIVERSAL SERVICE MONITORING REPORT, CC Docket No. 98-202, Table 2.2 (2011), available at
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-311775A1.pdf.
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of almost 18 percent in the first quarter of this year,”” This trend is unsustainable and is
therefore unacceptable. Simply put, the vague language on consumers’ phone bills
coupled with the skyrocketing “tax” rate, has produced a new form of “bill shock.” We
must tame this wild automatic tax increase as soon as possible.

Ideally, the FCC would have reformed both the spending and taxing sides at the
same time. Instead, our effort was staged separately. Nevertheless, I was encouraged by
Chairman Genachowski’s subsequent launch of a further notice of proposed rulemaking
on contribution reform which was approved by the Commission several months ago. 1
am eager to work with my colleagues and all interested parties to develop a practical and
equitable solution to lower the tax rate while broadening the base in a manner that is
within the authority granted to us by Congress. Hopefully, the Commission can complete
this reform effort this fall.

Similarly, I have had a long-standing interest in the FCC completing its reform of
the rural health care program. Of the four USF programs, this is the only program that
has yet to be reformed even though the Notice of Proposed Rulemaking has been pending
since 2010.

Finally, I must underscore that USF reform is an iterative process. [ am
committed to constantly monitoring its implementation, listening to concerns, and
quickly making adjustments, if necessary, especially if there are legitimate points raised
regarding the use of flawed or incomplete data in the implementation stages.

WORKING ON FCC REFORM EFFORTS.

Congratulations regarding the recent House passage of the two FCC reform bills
which originated in your Committee. Those bills include many positive and constructive
reforms.

Modernizing the Sunshine in Government Act to increase the FCC’s efficiency
and spirit of collaboration while preserving openness and transparency makes good sense.
Also, requiring the Commission to include in its rulemaking process cost benefit analyses
to justify new rules will produce a more targeted rulemaking process. 1 look forward to
working with all of you on your continued efforts to streamline and improve FCC
procedures.

On a related note, I share with you an interest in ensuring that unnecessary,
outdated or harmful rules are repealed. While I have supported the Commission’s efforts
to eliminate outdated or harmful rules, I think more can be done to ensure that future
changes are substantive and meaningful.

% See Proposed First Quarter 2012 Universal Service Contribution Factor, CC Docket No. 96-45, Public
Notice, 26 FCC Red 16814 (OMD 2011).
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SEEKING COMPREHENSIVE DATA IN THE SPECIAL ACCESS MARKETPLACE.

The Commission’s special access rules are once again back in the headlines. In
particular, the FCC had before it three special access price flexibility petitions which the
Commission allowed to be “deemed” granted pursuant to the current FCC rules. In my
view, that was the proper outcome. The petitions were filed under existing rules which
were adopted during the Clinton Administration. The petitions met the Commission’s
long-standing criteria for providing regulatory relief and they were granted in accordance
with the law and facts.

Also, a special access rulemaking proceeding has been pending before the
Commission since 2005. Regarding that proceeding, for several years now, I have
repeatedly called upon the FCC to seek detailed and up-to-date special access market
data, in part, so any change of the special access rules would withstand appeal. I have
maintained that this data must be collected from all players in the special access market,
and it needs to be sought on a granular basis to include building-by-building and cell-site-
by-cell-site information. The Department of Justice was able to collect and analyze data
in such a detailed manner during its reviews of the Verizon-MCI and SBC-AT&T
mergers in the last decade.

It is my hope that the Commission will move forward with a mandatory data
collection soon so that it will have the adequate information to make responsible and
fully-informed decisions as to whether the current special access rules should be changed
and, if so, how they should be changed.

OUR MEDIA OWNERSHIP PROCEEDING GIVES US AN OPPORTUNITY TO MODERNIZE
OUTDATED RULES,

As is required by Section 202(h) of the Communications Act, I am hopeful that, in
the coming months, the FCC will modernize its media ownership rules to reflect the
current economic realities of the marketplace and eliminate any and all unnecessary
mandates.” In particular, there is a growing body of compelling evidence that the 1975

2 Section 202(h) of the Telecommunications Act of 1996 states that:

The Commission shall review its rules adopted pursuant to this section
and all of its ownership rules quadrennially . . . and shall determine
whether any of such rules are necessary in the public interest as the
result of competition. The Commission shall repeal or modify any
regulation it determines to be no longer in the public interest.

Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56, 111-12 § 202(h) (1996); Consolidated
Appropriations Act, 2004, Pub. L. No. 108-199, § 629, 118 Stat. 3, 99-100 (2004) (amending Section
202(h) of the 1996 Act). In December, I concurred to the majority of the December 2011 notice of
proposed rulemaking, because the Commission appears to be prepared to accept a regulatory status guo.
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newspaper-broadcast cross-ownership ban should be largely repealed.”

Over the past decade, broadcast stations and daily newspapers have grappled with
falling audience and circulation numbers, diminishing advertising revenues and resulting
staff reductions,? as online sources gain in popularity.”® This trend has led many
prominent daily newspapers to declare bankruptcy, while others have faced more dire
circumstances. In fact, over the past five years, an average of 15 daily papers, or about
one percent of the industry, have shuttered their doors each year.

Although newspaper circulation numbers continue to decline, the number of
unique visitors to newspaper websites has been increasing,?® In fact, the 25 most popular
U.S. news sites — two-thirds of which are operated by traditional news organizations —
“experienced a 17 percent increase in visitors in 201 1% This development has led many
dailies to experiment with new business models, such as moving to online-only formats™

# Although the Commission has offered up a relaxation of the ban on newspaper-television ownership for
the largest markets and considers eliminating restrictions on newspaper-radio combinations, my
preliminary view is that these proposals are anemic and do not reflect marketplace realities.

5 Although some sectors of the news industry have experienced a slight resurgence, newspapers continue
to face decline with both advertising and circulation revenues continuing on a downward path. In 2011,
network and local news viewership increased for the first time in years; however, local TV station
advertising revenues still experienced a decline. See PEW RESEARCH CTR’S PROJECT FOR EXCELLENCE IN
JOURNALISM, THE STATE OF THE NEWS MEDIA 2012, KBY FINDINGS,
http://stateofthemedia.org/2012/overview-4/key-findings/ (last visited Mat 14, 2012) (“THE STATE OF THE
NEWS MEDIA 2012”); THE STATE OF THE NEWS MEDIA 2012, LOCAL TV,
http://stateofthemedia.org/2012/overview-4/key-findings/ {(explaining that some of this loss is due to a
reduction of political and automotive advertising from 2010 and that these revenues will rebound during a
busy election cycle.

% I fact, the White House’s Council of Economic Advisors has found that newspapers are one of
America’s fastest-shrinking industries losing approximately 28.4 percent of its workforce between 2007
and 2011. Online publishing job growth, on the other hand, increased by more that 20 percent in the same
time period. See, e 2., ECONOMIC REPORT OF THE PRESIDENT TOGETHER WITH THE ANNUAL REPORT OF
THE COUNCIL OF ECONOMIC ADVISORS 188 (February 2012) (citing a LinkedIn study), available at
http://www.whitehouse.gov/sites/default/files/docs/erp_2012_complete.pdf; Matt Rosoff, Newspapers Are
The Fastest Shrinking Industry In The U.S., BUSINESS INSIDER (Mar. §, 2012),
http://articles.businessinsider.com/2012-03-08/tech/31135175_1_linkedin-job-growth-
newspapers#ixzz1us029Urf.

¥ THE STATE OF THE NEWS MEDIA 2012, MAJOR TRENDS, http://stateofthemedia.org/2012/overview-
4/major-trends/.

= Newspaper Web Audience, NEWSPAPER ASSOC. OF AM. (Apr. 25, 2012), http://www.naa.org/Trends-and-
Numbers/Newspaper-W ebsites/Newspaper-Web-Audience.aspx.

* THE STATE OF THE NEWS MEDIA 2012, DIGITAL, hitp:/stateofthemedia.org/2012/digital-news-gains-
audience-but-loses-more-ground-in-chase-for-revenue/ (based on unique monthly visitors).

* Currently, 172 newspapers have launched online subscription plans or placed content behind a paywall.
This represents a 15 percent increase since January alone and more papers are expected to follow suit in the
coming months. Papers with Digital Subscriber Plans/Paywalls, NEWS & TECH (May 10, 2012),
hitp://www.newsandtech.com/stats/article_22aclefa-2466-111-9¢29-0019bb296314 html (last visited May
14, 2012); THE STATE OF THE NEWS MEDIA 2012, NEWSPAPERS,
http://stateofthemedia.org/2012/newspapers-building-digital-revenues-proves-painfully-slow/ (stating that
roughly 150 newspapers have instituted a “metered model™).
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or partnering with online distributors.’! The most recent example being the
announcement that, in a cost-cutting effort, the 175-year-old daily New Orleans Times-
Picayune — which won a Pulitzer Prize for its coverage of Hurricane Katrina’s aftermath
- wou3l§i print only three times per week starting this fall in order to focus on online
news.,

Regardless of any rule changes we may implement, it is clear that traditional
media owners are choosing to invest in new, unregulated digital outlets rather than
acquire more heavily-regulated traditional media assets. These business decisions, along
with newspaper bankruptcies and closures, is probably a response, in part, to the
challenging economic climate, but also may be a consequence of the FCC’s failure to
modernize our rules to adequately reflect the emergence of competition from new media,
such as online and mobile platforms. We must ensure that the heavy hand of government
regulation does not distort the marketplace or limit the options of broadcasters and the
newspaper community to attract investment, increase efficiencies, and share the costs of
news production.

Furthermore, evidence before the Commission demonstrates that in-market
combinations do not negatively affect viewpoint diversity®> and may actually increase the
quantity and quality of local news and information provided by commonly-owned outlets
to benefit the American consumer.** Additionally, an analysis of the success rate of
newspaper-television cross-ownership operations demonstrates that many have not
survived, disproving the hypothesis that these arrangements confer extraordinary

3! THE STATE OF THE NEWS MEDIA 2012, OVERVIEW, hitp:/stateofthemedia.org/2012/overview-4/ (stating
that Reuters is producing original news shows for YouTube; Facebook has entered into partnerships with
The Washington Post, The Wall Street Journal and The Guardian; and Yahoo! paired with ABC News to
be its sole provider of news video).

52 See, e.g. David Carr, Times-Picayune Confirms Staff Cuts and 3-Day-A-Week Print Schedule, N.Y .
TIMES (May 24, 2012), hitp:/mediadecoder.blogs.nytimes.com/2012/05/24/new-orleans-times-picayune-
to-cut-staff-and-cease-daily-newspape/; Keach Hagey, Times-Picayune No Longer a Daily, WALL ST.J.
(May 24, 2012), http://online.wsj.com/article/SB10001424052702304840904577424352986964904 . html.

 See, e.g., Newspaper Association of America, Comments, MB Docket No. 09-182, at 18-20 (Mar. 5,
2012) (“NAA Comments”); Adam D. Renhoff and Kenneth C. Wilbur, Local Media Ownership and
Viewpoint Diversity in Local Television News, at 3, 15 (June 12, 2011), available at
http://hraunfoss.fee.gov/edocs_public/attachmatch/DOC-308596A 1.pdf (“[ T]hese findings show that under
the proposed definition of viewpoint diversity, variation in television station co-ownership and cross-
ownership is generally found to [have] negligible effects on viewpoint diversity. However, it is important to
note that the data are limited to the degree of media co-ownership and cross-ownership currently aliowed
under FCC rules.”).

3 See, e.g., 2010 Quadrennial Regulatory Review — Review of the Commission’s Broadcast Ownership Rules
and Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act of 1996, MB Docket No.
09-182, Notice of Proposed Rulemaking, 26 FCC Red 17489, 17519 85, n.185 (2011); NAA Comments at
15-18; Diversity and Competition Supporters, Initial Comments, MB Docket No. 09-182, at 40-43 (Mar. 5,
'2012); Adam D. Renhoff and Kenneth C. Wilbur, Local Media Ownership and Media Quality, at 3, 15
(June 12, 2011), available at http://hraunfoss.fec.gov/edocs_public/attachmatch/DOC-308504A1.pdf; Jack
Erb, Local Information Programming and the Structure of Television Markets, at 4, 27-28, 40-41 (May 20,
2011), available at http://hraunfoss.fec.gov/edocs_public/attachmatch/DOC-308508A1.pdf.
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influence, market power and/or profits.”® These relationships, however, may allow some
television stations and newspapers the ability to stay in business. For these reasons, and

many others, it appears that the newspaper-broadcast cross-ownership rule is out of date,
counter-productive, and not in the public interest.

WE MUST DETERMINE HOW TO IMPLEMENT THE SUPREME COURT’S DECISION
REGARDING THE COMMISSION’S INDECENCY RULES IN FCC v, Fox TELEVISION
STATIONS, INC.

As the father of three young children, protecting them from indecent content is an
important priority for our family. As a matter of public policy, Congress has made it
clear that keeping the broadcast airwaves free from material that may be inappropriate for
children during the hours when they are likely to be watching® is a high priority for the
directly elected representatives of the American people as well,

The FCC’s indecency policy has been the subject of appellate litigation over the
decades. Two weeks ago, the Supreme Court held that the Commission failed to provide
fair notice regarding the application of its indecency standards to flecting expletives and
momentary nudity.”’ Now that the Court has ruled, the FCC must expeditiously
implement the decision. Although the Court’s decision did not affect the Commission’s
authority to regulate indecency and assist parents in shielding their children from
inappropriate programming, this decision raises many questions that the Commission will
have to answer in the upcoming months.

Generally, how do we ensure that there is sufficient notice of the Commission’s
indecency policies? Justice Kennedy, in delivering the Opinion for the Court, stated that
“regulated parties should know what is required of them so that they may act accordingly
[and] precision and guidance are necessary so that those enforcing the law do not act in

% John S, Sanders, Kill Newspaper-TV Crossownership Rule, Now, TVNEWSCHECK (June 26, 2012),
hitp://www.tvnewscheck.com/article/60424/kili-newspapertv-crossownership-rule-now.

®3usC. § 1464 (“Whoever utters any obscene, indecent, or profane language by means of radio
communication shall be fined under this title or imprisoned not more than two years, or both.”}., See, e.g.,
Public Telecommunications Act of 1992, § 16(a), 106 Stat. 949, 954 (prohibiting indecent programming
between certain hours); 47 U.S.C. 503(b)(2)(C) (setting forth the forfeiture amounts for obscene, indecent,
and profane broadcasts); Broadeast Decency Enforcement Act, Pub. L. No. 109-235, 120 Stat. 491 (2006)
(increasing the maximum forfeiture penalties for obscene, indecent, and profane broadcasts). See also 47
C.F.R. § 73.3999 (implementing 18 U.S.C. § 1464 and the Public Telecommunications Act of 1992);
Section 1.80(b)(1) of the Commission’s rules, Increase of Forfeiture Maxima for Obscene, Indecent, and
Profane Broadcasts to Implement the Broadcast Decency Enforcement Act of 2005, EB-06-1H-2271, 22
FCC Red 10418 (2007) (implementing the Broadcast Decency Enforcement Act).

¥ FCC v. Fox Television Stations, Inc., No. 10-1293, slip op. (U.S. June 21, 2012). The Court also denied
certiorari in FCC v. CBS Corporation, No. 11-1240, slip op. (U.S. June 29, 2012), bringing an end to the
litigation over the momentary exposure of Janet Jackson’s breast. In vacating the Commission’s order, the
Third Circuit held that the Commission’s decision was arbitrary and capricious, because the agency
departed from its policy of excusing the broadcast of fleeting moments of indecency. CBS Corp. v. FCC,
663 F.3d 122 (3“ Cir, 2011).

1
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an arbitrary or discriminatory way.”*® He stressed that, “[when speech is involved,
rigorous adherence to those requirements is necessary to ensure that ambiguity does not
chill protected speech.”* Does the Commission need to take action to provide fair notice
of our indecency standards? Or, do the decisions in the Golden Globes order and others
provide sufficient notice going forward?*® How do we ensure that Commission decisions
in this area do not have the unintended consequence of chilling speech?

Further, the Court did not address the constitutionality of our indecency standard
and left “the Commission free to modify its current indecency policy in light of its
determination of the public interest and applicable legal requirements.”*! It noted that its
opinion “leaves the courts free to review the current policy or any modified policy in
light of its content and applica‘tion.”42 We must ask ourselves: Should we generally
revisit and update our indecency standard? What should our indecency policy be for
fleeting expletives and brief nudity going forward? Would our current standard survive
scrutiny under the First Amendment? Additionally, we should ask: What is the most
efficient means to resolve pending complaints and renewals — both those that are
currently pending and those to be filed in the future? If we fail to review our indecency
standards and improve our complaint and renewal procedures, will the Commission face
yet another backlog of matters in the future?

These will not be easy questions to answer. In the interest of good government,
however, it is time to tackle these complicated issues. We owe it to American families
and the broadcast licensees involved to carry out our statutory duties with all deliberate
speed by acting on roughly 1.5 million indecency complaints involving about 9,700
broadcasts and approximately 700 station renewals that have been pending in light of this
liti gation."3 I look forward to working with my colleagues to ensure that our indecency
standards are clear, that broadcasters have the requisite notice and that Americans,
especially parents such as myself, are secure in their knowledge of what content is
allowed to be broadcast.

* Id_ at 12 (citing Grayned v. City of Rockford, 408 U.S. 104, 108-109 (1972)).

® Id. See also id. at 13 (“The Commission’s lack of notice to Fox and ABC that its interpretation had
changed so the fleeting moments of indecency contained in their broadcasts were a violation of §1464 as
interpreted and enforced by the agency ‘fail[ed] to provide a person of ordinary intelligence fair notice of
what is prohibited.” This would be true with respect to a regulatory change this abrupt on any subject, but
it is surely the case when applied to the regulations in question, regulations that touch upon ‘sensitive areas
of basic First Amendment freedoms.”™ (citations omitted)).

“ Complaints Against Various Broadcast Licensees Regarding Their Airing of the “Golden Globe Awards”
Program, File No. EB-03-1H-0110, Memorandum Opinion and Order, 19 FCC Red. 4975 (2004) (finding
that certain fleeting expletives are actionable under the Commission’s indecency policy). See, e.g., Young
Broadcasting of San Francisco, Inc., File No. EB-02-1H-0786, Notice of Apparent Liability for Forfeiture,
19 FCC Red. 1751 (2004) (finding that the licensee was apparently liable for a monetary forfeiture for
broadcasting momentary nudity).

41 Fox Television Stations, No. 10-1293, slip op., at 18.
2y

* These estimates include both television and radio matters. Some of the pending station renewals may
also be the subject to other enforcement proceedings before the Commission.

12
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WE MusST REMAIN UNIFIED IN OUR OPPOSITION TO UN/ITU REGULATION OF THE
INTERNET.

Finally, all of us must stay engaged with respect to the well-organized
international effort to secure intergovernmental control of Internet governance. During
my appearance before your subcommittee on May 31, we discussed our mutual concern
regarding the action by some countries to arm the International Telecommunication
Union (ITU) with regulatory jurisdiction over all or part of the Internet ecosystem. Even
if new Internet regulations are not enacted at the upcoming World Conference on
International Telecommunications (WCIT) meeting in December, increased
intergovernmental Internet regulations will no doubt be on the agenda for international
‘conferences and discussions throughout 2013 and beyond. Given the high profile,
energetic and persistent efforts by some countries, this issue will not go away. Similarly,
I urge skepticism for the “minor tweak™ or “light touch.” As we all know, regulation
only seems to grow. We must remain vigilant for years to come. Your hearing was
timely and I am grateful for Congress’s helpful efforts.

CONCLUSION
It is an honor to serve as a commissioner of the FCC, and it has been a privilege

to work with the Members of this Committee on our nation’s communications issues. I
look forward to answering your questions.

13
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Mr. WALDEN. Thank you for your thoughtful testimony.

We now go to Commissioner Clyburn. Thank you for being here
and we appreciate the work you are doing on the Commission and
look forward to your comments as well.

STATEMENT OF MIGNON L. CLYBURN

Ms. CLYBURN. Thank you. Good morning, Chairman Walden,
Ranking Member Eshoo and members of the committee.

I am grateful for the opportunity to testify before you today.
Through a collaborative and inclusive decision-making process, the
Commission is issuing rulemakings and setting policies that are
creating a foundation for innovation and investment, for we all
share the goal of promoting robust competition throughout all in-
dustry sectors, and by continuing this dialogue between the Com-
mission, Congress and all stakeholders, we are on the path towards
fostering a vibrant and dynamic communications marketplace.

The ideal communications environment consists of a host of via-
ble competitors, constantly innovating and challenging one another
with a myriad of products and service offerings. Today’s reality,
however, is far from this utopian ideal. There are still times where
the communications ecosystem fails to properly address key con-
sumer interests. When that occurs, the FCC is charged with play-
ing a vital role that necessitates striking the delicate balance be-
tween two equally important considerations: the protection of con-
sumers and regulatory certainty for businesses.

Under the leadership of Chairman Genachowski, the FCC has
worked collaboratively with stakeholders in crafting policies and
solutions in response to industry concerns. And while we encourage
voluntary solutions that will give the marketplace greater flexi-
bility to respond to ever-evolving consumer needs, we recognize
that this will not always take place. The Commission is justified
in some instances in the adoption of smart, targeted regulations
when necessary to promote meaningful competition in order to en-
sure that basic protections are in place. And even in instances
where the Commission must codify regulations, we make sure that
lines of communication remain open and have implemented waiver
procedures so that we can take into consideration the unique cir-
cumstances of industry participants.

Last October, the Commission adopted reforms to the Universal
Service Fund put it on a sound, more sustainable path. Today, with
more Americans using mobile services than ever before, and with
broadband now serving as a gateway by which most Americans ob-
tain critical information and services, the fund needed to be up-
dated to reflect modern-day realities.

The reforms that we adopted will promote significant broadband
deployment to millions of unserved consumers in our Nation as
quickly as possible over the next 6 years. Most importantly, our re-
form carefully balances the need for certainty and predictability for
carriers by avoiding flash cuts and providing transitions so they
may adjust to the changes.

Another example of how efficient progress is being made through
collaboration is reflected in recent Commission action to spur the
creation of new Body Medical Area Networks, or MBANSs. These de-
vices, which are about the size and shape of a Band-Aid, are going
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to revolutionize health care. They are disposable, low-cost inven-
tions that send signals to a nearby information aggregation device
by way of a low-power radio transmitter. They will allow hospitals
to monitor patients’ vital signs, such as heart rate and blood pres-
sure levels, without all the wires and cables that tether a patient
to machines. MBAN devices should also attract capital investiga-
tion and spur business development and job creation as the health
care profession and the wireless industry again join forces in de-
ploying innovation nationwide.

At the FCC, we are also committed to equal provision of commu-
nications services to all. In addition to expanding sustainable
broadband service to rural and underserved Americans, we are also
tackling addressing those with disabilities. Congress paved the way
for the Commission’s advocacy of these issues by enacting the 21st
Century Communications and Video Accessibility Act. Under the
CVAA, two initiatives will come into effect this month. The first is
network video descriptions, which will allow blind or sight-im-
paired viewers to more fully benefit from network programs. The
second is the National Deaf-Blind Equipment Distribution Pro-
gram, which will provide funding for up to $10 million annually for
the local distribution of communications equipment to low-income
individuals who are deaf-blind. This represents an important mo-
ment towards ensuring that individuals who are deaf-blind are bet-
ter able to utilize our Nation’s communications systems.

At this juncture, I will yield out of respect for time and will offer
myself for questions that you may have. Thank you.

[The prepared statement of Ms. Clyburn follows:]
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Statement of FCC Commissioner Mignon L. Clyburn
House Subcommittee on Communications and Technology
Committee on Energy and Commerce
Oversight of the Federal Communications Commission
Tuesday, July 10", 2012

Good morning Chairman Walden, Ranking Member Eshoo, and Members of the
Committee.

1 am grateful for the opportunity to testify before you today, and to discuss the
collaborative and inclusive decision-making process the Commission has adopted in issuing
rulemakings and setting policies to create a foundation for innovation in the communications
marketplace.

1intend to remain fully engaged in transparent and open discussions, for the Commission
recognizes that it is important that we work hand-in-hand with Congress on issues vital to
fostering a vibrant and dynamic communications marketplace. We all share the common goal of
promoting robust competition throughout all communications industry sectors, and by continuing
this dialogue between the Commission, Congress, and all stakeholders, we are on the path
towards achieving this goal.

The ideal marketplace consists of many viable competitors, constantly innovating and
challenging one another in offering products and services to all consumers. However, today’s
reality is far from this utopian ideal.

There are still times where the communications ecosystem fails to properly address
current, key consumer interests. And when that occurs, the Federal Communications
Commission is charged with playing a vital role, one that necessitates striking the delicate
balance between two equally important considerations: the protection and service of consumers
and the provision of necessary tools and guidance for businesses. In keeping with this spirit, the
Commission has created regulations and guidelines that allow businesses to thrive and compete
in an international marketplace while ensuring that basic consumer protections are in place.

) Under the leadership of Chairman Genachowski, the FCC has worked collaboratively
with all stakeholders in crafting policies and solutions in response to industry concerns. While
we encourage industry to come up with voluntary solutions that will give the marketplace greater
flexibility to respond to evolving consumer needs, we must recognize that this will not always be
the case. In some instances, the Commission is justified in adopting smart, targeted regulations
when necessary to promote meaningful competition in order to ensure that basic protections are
in place. And even in instances where the Commission must codify regulations, we make sure
that lines of communication remain open, and implement waiver procedures so that we can
evaluate the unique circumstances of industry participants on a case-by-case basis. We also work
with industry participants to ensure that any regulatory changes will be gradual and provide
ample time and opportunity for participants to voice their concerns,
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Last October, the Commission adopted reforms to the Universal Service Fund to update
the Fund to meet modern day realities and put it on a more sustainable path. More Ametricans are
using mobile services today than ever before, and broadband access is now the gateway by which
most Americans obtain critical information and services. The Fund needed to be updated to
reflect these realities.

The reforms that we adopted will promote significant broadband deployment, as quickly
as possible, to millions of unserved consumers in our nation over the next six years. Importantly,
our reform carefully balances the need for certainty and predictability for carriers by avoiding
flash cuts and providing transitions so they can adjust to the changes.

I strongly believe that in telecommunications sectors, the most efficient progress is made
when industry, public interest advocates, government, and all other stakeholders join hands and
work together. As with USF reform, another example of this type of collaboration is reflected in
recent Commission action to spur the creation of new Medical Body Area Network, or MBAN,
devices. GE, Phillips, and the Aerospace and Flight Test Radio Coordinating Council
(AFTRCC), presented a Joint Proposal to the Commission, detailing the potential of MBANSs and
identifying ways in which the Commission could go about making it a reality.

These devices, which are about the size and shape of a Band-Aid, are going to
revolutionize health care. They are disposable, low-cost inventions that send signals to a nearby
information aggregation device by way of a low-power radio transmitter, and will allow hospitals
to monitor patient vital signs, such as heart rate and blood pressure levels, without all the wires
and cables that tether a patient to machines. These devices should also attract capital investment
and spur business development and job creation, as the health care profession and the wireless
industry again join forces in deploying MBANS nationwide. This is a stellar example of
innovation and advancement that can occur when industry and government work collaboratively.

At the FCC, we are also committed to advocating for the equal provision of
communications services to all Americans. In addition to expanding sustainable broadband
service to rural and underserved Americans, the FCC is also tackling access issues affecting
Americans with disabilities. Congress paved the way for the Commission’s advocacy of these
issues by enacting the 21¥ Century Communications and Video Accessibility Act. The
implementation of this Act is a high priority for the Commission and for my office.

Under the CVAA, there are two initiatives that will come into effect this month that  am
especially excited about. The first is video description on television programming, which will
allow blind or visually impaired viewers to more fully benefit from TV shows. For now, some
channels on broadcast stations in the top 25 markets and cable and satellite systems with 50,000
or more subscribers will offer about four hours a week of the new service. However, this is only
the beginning, and the number of stations and hours will gradually increase.

Also set to launch this month is the National Deaf-Blind Equipment Distribution Program
(NDBEDP). This Program provides funding for up to $10 million annually for the local
distribution of communications equipment to low-income individuals who are deaf-blind. The
CVAA set the course for the Commission to adopt rules, such as the NDBEDP, to work towards
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providing access to vital communications services for those who were previously denied. This
represents an important move towards ensuring that individuals who are deaf-blind are able to
fully utilize our nation’s communications systems, and I will continue working towards
achieving this critical goal.

1 am grateful for the opportunity to speak today, and I look forward to answering any
questions you may have on how the FCC can continue to promote greater access to
communications technologies and services for all Americans. Thank you.
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Summary of Statement of
FCC Commissioner Mignon L. Clyburn
House Subcommittee on Communications and Technology
Comumittee on Energy and Commerce
Oversight of the Federal Communications Commission
Tuesday, July 10, 2012

SUMMARY
The Commission works collaboratively and inclusively in issuing rulemakings and
setting policies for innovation in the telecommunications marketplace. The
Congress and the Commission share a common goal of promoting robust
competition throughout all communications industry sectors.
The work of the Commission provides certainty and stability to businesses and
addresses the needs of consumers when the communications marketplace fails.
The Commission encourages industry to self-regulate before formal rulemaking
procedures are initiated. The Commission is committed to involving the
communications industry in an open dialogue when we do adopt new rules.
The Commission adopted reforms to the Universal Service Fund to update the
Fund to meet modern day realities and put it on a more sustainable path.
An example of recent industry and Commission collaboration is the allocation of
spectrum for new Medical Body Area Network devices. These devices have
already attracted investments from GE and Phillips and should attract additional
capital investment and spur business development and job creation.
We continue to implement Congress'’s directive to ensure the equal provision of
telecommunications services to Americans with disabilities under the 21°

Century Communications and Video Accessibility Act. Two initiatives under the
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CVAA coming into effect this month relate to video descriptions and the National

Deaf-Blind Equipment Distribution Program.



46

Mr. WALDEN. I thank the Commissioner. We appreciate your
work and your testimony.

Ms. Rosenworcel, we are delighted to have you here before the
committee. We welcome you and we and look forward to your com-
ments.

STATEMENT OF JESSICA ROSENWORCEL

Ms. ROSENWORCEL. Good morning, Chairman Walden, Ranking
Member Eshoo and members of the subcommittee. It is an honor
to appear before you today in the company of my new colleagues
at the Federal Communications Commission. I also would like to
thank Chairman Genachowski, Commissioner McDowell, Commis-
sioner Clyburn and the FCC staff for the warm and generous wel-
come I received when I was sworn into office with Commissioner
Pai just 2 months ago.

Let me begin by noting that there is no sector of the economy
more dynamic than communications. By some measures, commu-
nications technologies account for one-sixth of the economy in the
United States. They support our commerce, they connect our com-
munities, and they enhance our security. They help create good
jobs. By unlocking the full potential of broadband, they will change
the way we educate, create, entertain and govern ourselves.

But communications technology is changing at a brisk pace.
Laws and regulations struggle to keep up. So it is important that
the FCC approach its tasks with a healthy dose of humility. At the
same time, I believe that there are enduring values in the Commu-
nications Act that must always inform our efforts.

First, public safety is paramount. Congress directed the FCC to
promote the safety of life and property in the very first sentence
of the Communications Act. The Middle Class Tax Relief and Job
Creation Act builds on this principle with its framework for a na-
tionwide network for first responders. Just last week in Wash-
ington we were reminded how vulnerable we are without access to
communications. Weather-related power outages across the region
brought life to a halt, as wireless towers and 911 centers failed too
many of us. Now the FCC must begin an investigation. It must
search out the facts wherever they lead and apply the lessons we
learn, so that our networks are more resilient, more secure and
more safe.

Second, universal service is essential. No matter who you are or
where you live, prosperity in the 21st century will require access
to broadband. The FCC’s ongoing efforts at broadband deployment
and adoption are built on this simple truth. But I believe the prin-
ciple of universal service goes further. It incorporates the direction
from Congress and this committee in the 21st Century Communica-
tions and Video Accessibility Act, which has helped the FCC ex-
pand digital age opportunity to 54 million Americans with disabil-
ities.

Third, competitive markets are fundamental. Competition in-
spires private sector investment. It is the far and away the most
effective means of facilitating innovation and ensuring that con-
sumers reap its benefits.

Fourth, consumer protection is always in the public interest.
Communications and media services are growing more complex and
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becoming a more substantial part of household budgets. It is vitally
important to get consumers the information they need to make
good choices in a marketplace that can be bewildering to navigate.
Here the FCC, working with industry, has made strides, including
with its new bill shock initiatives. But going forward, the FCC
should strive to make the data it produces more useful for con-
sumers and make the complaint process more responsive to their
needs.

In the months ahead, the FCC will have no shortage of chal-
lenging issues to address. Let me highlight one that you are un-
doubtedly familiar with: the growing demand for spectrum. The
statistics vary, but are undeniably striking. In the next 5 years,
mobile data traffic will grow between 16 and 35 times.

But let me start by traveling back. For nearly 2 decades, the
FCC’s path-breaking spectrum auctions have led the world. The
agency has held more than 80 auctions, issued more than 36,000
licenses, and raised more than $50 billion for the United States
Treasury. In the Middle Class Tax Relief and Job Creation Act,
Congress provided the FCC with authority to hold a new kind of
auction—incentive auctions. I am confident that with the right mix
of engineering and economics, the agency can once again serve as
a pioneer. It should strive to do so in a manner fair to all stake-
holders. I also believe that with a concerted effort, the FCC can
identify ways that guard bands can support new and innovative
unlicensed services, contributing billions to our economy. But I do
not believe that incentive auctions alone will meet our spectrum
challenge.

The equation here is simple. The demand for airwaves is going
up. The supply of unencumbered airwaves is going down. This is
the time to innovate. We must put American know-how to work
and create incentives to invest in technologies—geographic, tem-
poral and cognitive—that will multiply the capacity of our air-
waves. We also must find ways that reward Federal users when
they make efficient use of their spectrum and provide real incen-
tives for sharing or return when their allocations are underutilized.

It is an exciting time in communications. The issues before the
FCC are not easy. But the rewards of getting them right are tre-
mendous. They will grow the economy, create jobs, raise wages and
enhance our civic life.

Thank you for the opportunity to appear before you today. I look
forward to any questions you might have.

[The prepared statement of Ms. Rosenworcel follows:]
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STATEMENT OF COMMISSIONER JESSICA ROSENWORCEL

FEDERAL COMMUNICATIONS COMMISSION

BEFORE THE
SUBCOMMITTEE ON COMMUNICATIONS AND TECHNOLOGY
COMMITTEE ON ENERGY AND COMMERCE
UNITED STATES HOUSE OF REPRESENTATIVES
“OVERSIGHT OF THE FEDERAL COMMUNICATIONS COMMISSION”

JULY 10, 2012

Good morning, Chairman Walden, Ranking Member Eshoo, and members of the
Subcommittee. It is an honor to appear before you today in the company of my new
colleagues at the Federal Communications Commission. I also would like to thank
Chairman Genachowski, Commissioner McDowell, Commissioner Clyburn, and the FCC
staff for the warm and generous welcome I received when I was swomn into office with

Commissioner Pai just two months ago.

Let me begin by noting that there is no sector of the economy more dynamic than
communications. By some measures, communications technologies account for one-
sixth of the economy in the United States. They support our commerce, connect our
communities, and enhance our security. They help create good jobs. By unlocking the
full potential of broadband, they will change the way we educate, create, entertain, and

govern ourselves.

But communications technology is changing at a brisk pace. Laws and
regulations struggle to keep up. So it is important that the FCC approach its tasks with a
healthy dose of humility. At the same time, I believe that there are enduring values in the

Communications Act that must always inform our efforts.
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First, public safety is paramount. Congress directed the FCC to promote the
safety of life and property in the very first sentence of the Communications Act. The
Middle Class Tax Relief and Job Creation Act builds on this principle with its framework
for a nationwide network for first responders. Just last week in Washington we were
reminded how vulnerable we are without access to communications. Weather-related
power outages across the region brought life to a halt, as wireless towers and 911 centers
failed too many of us. Now the FCC must begin an investigation. It must search out the
facts—wherever they lead—and apply the lessons we learn, so that our networks are

more resilient, more secure, and more safe.

Second, universal service is essential. No matter who you are or where you live,
prosperity in the twenty-first century will require access to broadband. The FCC’s
ongoing efforts to promote broadband deployment and adoption are built on this simple
truth. But I believe the principle of universal service goes further. It incorporates the
direction from Congress and this Committee in the Twenty-First Century
Communications and Video Accessibility Act, which has helped the FCC expand digital

age opportunity to 54 million Americans with disabilities.

Third, competitive markets are fundamental. Competition inspires private sector
investment. It is the most effective means of facilitating innovation and ensuring that

consumers reap its benefits.
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Fourth, consumer protection is always in the public interest. Communications
and media services are growing more complex and becoming a more substantial part of
household budgets. 1t is vitally important to get consumers the information they need to
‘make good choices in a marketplace that can be bewildering to navigate. Here the FCC,
working with industry, has made strides, including with its new bill shock initiatives. But
going forward, the FCC should strive to make the data it produces more useful for

consumers and make the complaint process more responsive to their needs.

In the months ahead, the FCC will have no shortage of challenging issues to
address. Let me highlight one: the growing demand for spectrum. The statistics vary,
but are undeniably striking. In the next five years, mobile data traffic will grow between

16 and 35 times.

But let me start by traveling back. For nearly two decades, the FCC’s path-
breaking spectrum auctions have led the world. The agency has held more than 80
auctions, issued more than 36,000 licenses, and raised more than $50 billion for the

United States Treasury.

In the Middle Class Tax Relief and Job Creation Act, Congress provided the FCC
with authority to hold a new kind of auction—incentive auctions—to facilitate the
voluntary return of spectrum from commercial licensees and promote its reuse. [ am
confident that with the right mix of engineering and economics, the agency can once

again serve as a pioneer. It should strive to do so in a manner fair to all stakeholders, I
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also believe that with a concerted effort, the FCC can identify ways that guard bands can

support new and innovative unlicensed services, contributing billions to our economy.

But I do not believe that incentive auctions alone will meet our spectrum
challe'nge. The equation here is simple. The demand for airwaves is going up. The
supply of unencumbered airwaves is going down. This is the time to innovate. We must
put American know-how to work and create incentives to invest in technologies—
geographic, temporal, and cognitive—that multiply the capacity of our airwaves. We
also must find ways that reward federal users when they make efficient use of their
spectrum and provide real incentives for sharing or return when their allocations are

underutilized.

It is an exciting time in communications. The issues before the FCC are not easy.
But the rewards of getting them right are tremendous—they will grow the economy,

create jobs, and enhance our civic life.

Thank you for the opportunity to appear before you today. Ilook forward to

working with you, and I would be happy to answer any questions you might have.
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Mr. WALDEN. Thank you, Commissioner. We appreciate your
comments, especially the ones at the end. We have a working group
on government spectrum and we would welcome any comments you
may have as they continue their work, so we may be calling on you.

We recognize now the—are you the newest Commissioner? I don’t
know, in the seating order, who came last?

Mr. PAIL Technically, yes, I am the most junior member.

Mr. WALDEN. All right. Well, we will save your testimony for
last, then, but now you are on. Thank you for being here, Commis-
sioner Pai. We welcome your comments and your service on the
Commission, and please feel free to go ahead.

STATEMENT OF AJIT PAI

Mr. PA1L. Thank you, Mr. Chairman. Chairman Walden, Ranking
Member Eshoo, and members of the committee, thank you for invit-
ing me to testify at this hearing today. I have been honored to meet
recently with many of you, and it is a privilege to make my first
appearance before you in my capacity as a Commissioner.

At my confirmation hearing, I testified that a good Commissioner
must be a good listener. During my first 7 weeks in office, I have
tried to be just that. I have held over 80 meetings with representa-
tives of companies, public interest groups, trade associations, Mem-
bers of Congress, and others. Everyone, of course, has distinct
views on how the FCC is doing, but there is a common refrain: the
FCC needs to become more nimble in discharging its responsibil-
ities.

I have been struck by how many parties have suggested that the
Commission has delayed taking action in a particular proceeding
for months, for a year, or even for the better part of a decade. This
has been a longstanding issue. I believe we must act with the same
alacrity as the industry we regulate because delays at the Commis-
sion have real-world consequences: new technologies remain on the
shelves; capital lies fallow; entrepreneurs stop hiring or, even
worse, reduce their workforce as they wait for the regulatory uncer-
tainty to work itself out. None of these outcomes benefits the Amer-
ican economy or the American consumer. That is why one of the
members of this subcommittee recently advised me that what was
most needed from the FCC was speed. To that end, I support initia-
tives such as shot clocks and sunset clauses. The former measure
sets deadlines for Commission action while the latter requires peri-
odic re-evaluation of existing rules. In different ways, each ensures
timelier decision-making at the Commission as well as a regulatory
framework better calibrated to a dynamic marketplace.

One critical area where we must act with greater dispatch is
spectrum. The National Broadband Plan set two targets: 300 mega-
hertz in additional spectrum by 2015 for mobile broadband; and
500 megahertz by 2020. Unfortunately, we are not on track cur-
rently to meet these goals. Two years after the plan was adopted,
none of the bands identified today can be used for mobile
broadband. This situation must change.

One near-term opportunity is the 40 megahertz of spectrum in
the AWS—4 band. Earlier this year, the Commission issued a
NPRM on establishing service, technical and licensing rules for this
band to facilitate its use for terrestrial broadband. The comment
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cycle in that proceeding has ended, and I believe we should issue
rules by the end of September.

In the intermediate term, incentive auctions hold the greatest
promise of increasing the stock of commercial spectrum for wireless
broadband thanks to legislation passed by Congress and shaped by
the subcommittee. It is an exciting opportunity but also a daunting
one. No nation has ever held a more complex set of auctions. My
view is that we should roll up our sleeves and commence a rule-
making no later than the fall.

Over the longer term, we need an all-of-the-above approach to
spectrum policy. We must allocate and encourage the efficient use
of any and all bands that can be utilized for commercial wireless
broadband services. We must work with NTIA to facilitate the re-
linquishment of Federal spectrum. We must expedite a review of
secondary market transactions. We must remove barriers that
stand in the way of spectral efficiency, and we must encourage un-
licensed use of spectrum where appropriate.

Spectrum aside, the Commission must recognize that the country
is moving away from copper wire networks toward a competitive
world of IP networks but billions of dollars in potential capital in-
vestment are sitting on the sidelines because of uncertainty over
how the Commission intends to regulate IP networks. I am worried
that recent hints about the direction of special-access regulation,
not to mention the still-open Title II proceeding, are only going to
further chill investment. These proposals signal to the private sec-
tor that outdated economic regulations are very much on the table
when it comes to IP networks. I do not support imposing these reg-
ulations on high-capacity services because that will only depress in-
frastructure investment and discourage job creation.

Moving to the issue of process reform, I want to thank this sub-
committee for its views on improving the Commission’s work. The
FCC does not have to wait, however, for a law to be enacted. In-
deed, we can incorporate some of these proposals now. To give just
an example, the adoption of new regulations always should be
predicated upon the Commission’s determination that their benefits
outweigh their costs.

In conclusion, my goal is to work with the Chairman and my fel-
low Commissioners to bring communications regulations fully into
the 21st century. The FCC needs to be a nimble agency that re-
moves barriers to technological innovation and infrastructure in-
vestment, for it is innovation and investment that will result in
better services, lower prices, economic growth and job creation, and
working together, I am very confident that we can do just that.

Thank you once again, Mr. Chairman, for affording me this op-
portunity and I look forward to the questions from members of the
panel.

[The prepared statement of Mr. Pai follows:]
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COMMITTEE ON ENERGY AND COMMERCE

“OVERSIGHT OF THE FEDERAL COMMUNICATIONS COMMISSION”

JULY 10, 2012

Chairman Walden, Ranking Member Eshoo, and Members of the Subcommittee, thank
you for inviting me to testify at this oversight hearing. I have been honored to meet recently
with many of you, and it is a privilege to make my first appearance before you in my capacity as
a Commissioner at the Federal Communications Commission. It is my hope that our recent
exchanges augur the beginning of a fruitful and collaborative relationship working on issues of
mutual concern.

At my Senate confirmation hearing, I testified that a good Commissioner must be a good
listener. During my first seven weeks in office, I have tried to be just that. I have held over
eighty meetings with representatives of communications companies, public interest groups, and
trade associations; Members of Congress; and others. Everyone, of course, has distinct views on

“what the FCC is doing well and where it is falling short. But there is a common refrain: the FCC
needs to become more nimble in discharging its responsibilities.

I have been struck by how many parties have complained to me that the Commission has
unreasonably delayed taking action in a particular proceeding—for months, for a year, or even
for the better part of a decade. We must act with the same alacrity as the industry we regulate.

Delays at the Commission have substantial real-world consequences: new technologies remain
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on the shelves; capital lies fallow; and entrepreneurs stop hiring or, even worse, reduce their
workforce as they wait for regulatory uncertainty to work itself out. If companies do not know
the rules of the road, they stop investing, and job creation in the communications industry grinds
to a halt. And while the Commission should not rush its processes, inaction may be just as
prejudicial as haste given that injured parties often cannot seek judicial review until the
Commission acts on their petitions.! None of these outcomes benefits the American economy or
the American consumer.

That is why one of the Members of this Subcommittee recently advised me that the thing
that was most needed from the FCC was speed. Consistent with that thinking, I believe that the
FCC should more frequently employ “shot clocks™ and sunset clauses. The former measure sets
deadlines for Commission action; the latter requires periodic re